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ACCORD AND SATISFACTION. See Estoppel, 7. 


ACTIONS. See Pleadings, 4; Ejectment, 8, 9; Injunction, 14, 15; 
Railroads, 47; County Matters, 3, 7. 


ADMINISTRATORS AND EXECUTORS. 


1. Assent to legacy of life tenant inures toremaindermen. Mc- 
Glown vs. Lowe, 34. 

Recover possession, executor cannot, except when necessary to 
carry out will. Ibid. 

Legacy assented to, life tenant selling land and dying, admin- 
istrator could not recover. Ibid. 

Judgment against executor misnaming testator, amended. 
(Hall, J.) Mitchell vs. Long, ex’r, 94. 

. Trustee’s executor holds in trust. Gaboury, neat friend, vs. Me- 
Govern, ex’r, 183. 

No fraud in executor in this case. Speer et al., ex’rs, vs. Speer, 
179. 

Bill referred to auditor, report made, and execution in favor of 
executors and another, and former collect money under it, 
estopped from denying that latter was party to bill because 
named in it as cestui que trust of another. Atkinson, ex’r, vs. 
MeDonald, 850. 

. Rule to require executors to pay amount due on execution re- 
sisted, not prevent levy. bid. 

9. Decree by consent to distribute and settle estate, executors are 
trustees for all interested and should aid them. Jbid. 

. Appeal from court of ordinary without paying-costs and giving 
bond, executor may, where title of estate involved; aliter, 
where cited for settlement with legatees. Hickman, ex’r, vs. 
Hickman et al., 401. 

. Contract for supplies for farm binds estate when. Brightweil 
et al. vs. Jordan, 486. 

2. Estopped from denying title under will under which appointed 
administrator ce bonis non. Smith et al. vs. Sutton, adm’r, 
528. 
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. Admissions of administrator who brought suit admissible, 
though receiver since appointed. Planters, etc., Bk. vs. Neel, 
rec’r, 576. 

. Sale, bidder at, failing to comply with bid, administrator may 
re-sell and recover difference in price. Sproull, adm’r, vs, 
Seay, 676. ; 

. Same: Delay in second sale caused by first bidder, no defence 
tohim. JIJbid. 

. Same: Second sale, bidder at for original bidder failing to pay, 
third sale made. Ibid. 

. Same: Cash required at last sale makes no difference, all of 
first bid being due. Ibid. 


. Title void, where administration unnecessary and only taken 
out to divest heirs. Cowart et al. vs. Young et al., 694. 


See Liens, 4. 

ADMIRALTY. See Maritime Law. 

ADULTERY. See Criminal Law, 1, 26. 

AGENCY. See Principal and Agent. 

ALIBI. See Criminal Law, 30, 31. 

ALIMONY. 

1. Status of debt for alimony as to garnishment. Bates vs. Bates, 

105. 
See Husband and Wife, 3. 

ALLEYS. See Streets and Alleys. 


AMENDMENT. 


1. Attachment, declaration and bond,amendable. Guckenheimer 
& Son vs. Day & Higgs, 1. 
- Levy informal, amended by levying officer, and court may or- 
der. bid. 


. Judgment against executor misstating name of testator, amend- 
ed. (Hall, J.) Mitchell vs Long, ex’r, 94. 

. Process not cirected, amendable. (Hall, J.) Ibid. 

. Usees of suit brought by head of family to recover homestead 
property may be added by amendment. Braswell & Son vs. 
McDaniel, 319. 
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6. Plaintiff may drop co-plaintiff and show him not a proper party. 
Smith vs. Hanie et al., 324. 
7. Name of corporation sued misstated, amended. Johnson vs. 
C. R. RK, 397. 
&. Lease of road where injury occurred by railroad, sued, alleged 
by amendment. Central Railroad vs. Whitehead et al, 441. 
9. Venue alleged by amendment, upon demurrer. Cowart et al. 
vs. Young et al., 694. 
10. More specific, amendment making allegation, proper. City of 
Atlanta vs. Dooly, surv’r, 702. 
11. Homestead, application for, not amended oncertiorari from or- 
dinary’s decision ; aliter,on appeal. Robson vs. Walker et al., 
823. 


AMERICUS. See Injunction, 8. 


APPEAL. 


1. Executor may appeal from ordinary’s court without paying costs 
and giving bond, where title of estate involved ; aliter, where 
cited to settle with legatees. Hickman, ex’r, vs. Hickman et 
al., 401. 


ARBITRATION AND AWARD. 


1. General and vague exceptions to award demurrable. Cor vs. 
Mercer & Co., 399. 


2. Assessors to fix price of goods, if not agreed on, is not agree- 
ment to arbitrate. Willingham vs. Neal, 755. 


ASSAULT AND BATTERY. See Criminal Law, 25, 40. 


ASSAULT WITH INTENT TO MURDER. See Criminal Law, 
23, 40, 43. 


ASSAULT WITH INTENT TO RAPE. See Criminal Law, 20. 


ASSIGNMENTS. 


1. Bill to set aside, when proper. Old Hickory Dis. Co. et al. vs. 
Bleyer et al., 201. 

2. Preferred creditors proper parties to bill attacking preferences 
as fraudulent. Ibid. 

3, Assignee suing because of fraudulent statements as to capital 
of bank, which deceived certain creditors, must show what. 
Fouche, ass’ee, vs. Brower, 251. 
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4. Bank may assign for benefit of creditors; but cannot prevent 
preferences fixed by law. Ibid. 
5. Valid when made, if assignment was, not fail for waut of as- 
signee; receiver appointed. Ibid. 
6. Assignee cannot bring suit which assignor could not maintain. 
Ibid. 
7. Title parted with by assignor before assignment, assignee can- 
not sue for. Ibid. 
8. Receiver appointed to succeed assignee has no greater power- 
Ibid. 
9. Same: Suggestion of legislation on this subject. Ibid. 
10. Schedule or inventory not attached, assignment void. Crit- 
tenden Bros. vs. Coleman & Co. ei al., 331. 
11. Purchasers from assignee under void assignment cannot set up 
that assignee was agent of assignors. Ibid. 
12. Purchasers are not ona fide without notice, where deed of as- 
signment was shown them and they failed to read it. bid. 
13. Void, assignment being, purchasers from assignee ordered to 
pay fund into court; all creditors could then contest for it. 
Ibid. 


14. Void assignment, fund arising from sale under, paid to fraudu- 


lent creditor, recovered in equity by purchaser paying it. Jbid. 

15. Attestation of affidavit by notary de facto, good. Smith & 
Bondurant vs. Meador, 416. 

16. Filing bill against firm as insolvent traders, without sanction, 
not prevent assignment. Knozville Iron Co. vs. Wilkins, Post 
& Co. et al., 493. : 

17. Attacked for fraud, judge may grant injunction and receiver to 
preserve assets. Oliver & Co. etal. vs. Victor & Co. et al., 
543. 

18. Parties made to bill to set aside assignment and sale under it, 
so as to decide equities of all interested. Crittenden Bros. 
vs. Coleman & Co. et al., 803. 


ATLANTA. See Criminal Law, 62. 


ATTACHMENT. 


1. “Conceal themselves,’’ that firm do, sufficient to allege in af- 
fidavit, without alleging that members do so. Gucken- 
heimer & Son vs. Day & Higgs, 1. 

2. Agent or attorney may sue out attachment and give bond. Ibid. 

3. Declaration, what sufficiently identifies attachment on which 
based. Ibid. 
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. Amend attachment, declaration or bond, plaintiff may. bid. 
. Against ship, in state court, not conflict with admiralty and 
maritime jurisdiction in U. 8S. courts. Walter & Kierstead, 
18. 
6. Ship, part ownership of, subject to levy. Ibid. 
7. One owner named, others unknown, sufficient. Ibid. 
8. Replevy bond given, dissolves attachment, and case proceeds 
as ordinary suit. Ibid. 

. Void, if attachment is, motion made to dismiss, although bond 
given. Ibid. 

. For purchase money, affidavit should describe property. Mayer 
& Giauber rs. Brooks, 526. 

. Same: Description, what sufficient. bid. 

. Declaration, none necessary in justice’s court. Ibid. 

. General judgment, where property replevied. Ibid. 

. Railroad chartered in two states, debt due by it in one not 
make attachment against person to whom due and garnish- 
ment on it good inthe other. Wells vs. E. T.. Va. & Ga. 
Railroad, 548. 

. Parol evidence, pendency of attachment not shown by. Horne 
vs. Guiser Mfg. Co., 790. 


3. Debt for purchase money not being due, is ground for traverse- 
Baldwin vs. Rogers & Adams, 815. 

7. Traverse, matters set up by, are alone in issue, and motion for 
new trial not granted for failure to prove other things. bid. 


ATTORNEY AND CLIENT. 


1. Attachment may be sued out and bond given by agent or at- 
torney. Guckenheimer & Son vs. Day & Higgs, 1. 

2. Lien for fees on property, for reducing the amount of claims 
against it. Fry etal. vs. Calder et al., 7. 

. Lien for fees, taker of property with notice, takes subject to. 
Ibid. 

. Same: Notice, what sufficient to put purchaser on. TIbid. 

. Fees allowed by verdict in equity enforced by rule in name of 
counsel. Cain et al. vs. Farmer, adm’r, et al., 38. 

. Absence, except for necessity or on misconception, no ground 
for continuance. Cotton States L. ins. Co. vs. Edwards, 
adm’x, 220; Hatcher vs. Bowen, 840 

. Interrogatories returned by express, sent back fr re-execution, 
answers should be left of file; attorney cannot keep and re- 
fuse to show other side. Kibbee & Martin, in re, 403. 
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8. Same: Attorney ordered to exhibit interrogatories to other side, 
is interlocutory ruling and not ground for direct exception. 
Ibid. 

9. Homestead not subject for fees for removing encumbrance from 
land. Collier et al., ex’rs, vs. Simpson et ul., 697. 

10. Confessing judgment, authority of attorney not questioned af- 
ter notice, lapse of time and failure to traverse. Saffold vs. 
Foster, adm’r, 751. 

11. Same: Authority only questioned by traverse and clear proof, 
on issue joined. Ibid. 


See Practice in Superior Court, 5; Insurance, 12. 
AUGUSTA. See Railroads, 31, 35, 36. 
AUGUSTA AND KNOXVILLE RAILROAD. See Railroads, 34. 


BANKRUPTCY. 


1. Exemption set apart in, not subject to levy and sale under 
prior fi. fa. Collier et al., ex’rs, vs. Simpson et al., 697. 


2. Prior levy under fi. fa. based on mortgage for attorney’s fees for 


removing encumbrance from land, not subject exemption. 
Thid. 

3. Laborer’s lien pending on counter-affidavit, discharged by bank- 
ruptcy. Cosgrave vs. Mitchellet al., cx’rs, 824. 


BANKS. 

1. Voluntary assignment for creditors, bank may make. Fouche, 
ass’ ee, vs. Brower, 251. 

2. Agent’s acts bind bank. JTJbid, 

3. Receiver appointed on forfeiture of charter, not same as receiver 
to succeed voluntary assignee. Ibid. 

4. May purchase and carry on another business to collect a debt. 
Reynolds, ass’ee, ts Simpson & Ledbetter, 454. 


5. Ultra vires to embark in business outside of charter. Ibid. 


See Witness, 6. 
BASTARDY. See Criminal Law, 62. 
BETTERMENTS. See Zstates, 8. 


BOND FOR TITLE. See Contracts, 6, 23-26, 29. 
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BONDS. (Generally). See Certiorari, 4; Trover, 6,7; Injunction, 
14-16. 


BONDS. (Official). See Principal and Surety, 9. 
BURDEN OF PROOF. See Wills, 3,4; Vendor and Purchaser, 7. 


BURGLARY. See Criminal Law, 47-49, 51. 


CENTRAL RAILROAD. See Railroads, 9. 


CERTIORARI. 


1. Instructions given to justice in this case, erroneous. Smith vs. 
Hanie et al., 324. 

. Discretion as tu granting or refusing, where evidence conflicting. 
Hill vs. Johnson, 362; Whitley vs. Ramspeck .& Green, 391; 
Worthington vs. W. & A. R. R., 408; E. T., Va. & Ga. R. i. 
vs. Prather et al., 838; McCullough vs. Anderson, for use, 839. 

. Final judgment rendered on certiorari in possessory warrant 
case, when. Ibid. 

. Bond, immaterial who attests; but record must show in some 
way that it was accepted and approved by the presiding 
justice ; otherwise dismissed. Hester vs. Keller, 369; Lowe» 
ex’r, vs. Wallace, 402. 

. Final judgment rendered, where no factsin dispute. Whitaker 
vs. Pergerson, 820. 


. Pleadings in lower court not amended on certivrari. Robson vs. 
Walker et al., 825. 

. Exceptions in writing necessary as a basis of certiorari from 
court of ordinary ; aliter, where sitting as habeas corpus court 
or the like. Morris, adm’r, vs. Morris, 826. 

. Renewal within six months after dismissal, right of. Bonds vs. 
Pearce et al., 837. 

Notice of sanction not given, and writ dismissed, renewed writ 

also dismissed. Ibid. 


CHARGE OF COURT. 


1. Vague and misleading requests properly re:used. Central R. 
R. vs. Haslett, 59. 

2. Omission to charge on substantial point, if attention called to 
it, new trial results. County of Macon vs. Chapman, 107. 


3. Confused, but beneficial to movant, not cause new trial. Cen- 
tral R. R. vs. Smith, 112. 
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4. Inadvertence in one charge explained by whole charge, no re- 


versal. Castleberry vs. City of Atlanta, 164; Codone vs. State, 
813. (See Nos. 6, 14 below.) 


. Re-charge given on special point asked by jury, not necessary 


to repeat entire charge. Gravett vs. State, 191. 


. Read in connection with entire charge, part excepted to must 


be. Papot, Svng. ptnr , vs. S. W. R. R., 296. 


. Request covered by general charge, refusal to give, not require 


new trial. IJbid.; Geo. R. R. vs. Williams, 723; Davis vs. 
State, 860. 


8. Request too broad in this case. Jbid., 296. 
9. Theory of each side should be equally and fairly submitted, 


16. 


17. 


18. 


19. 


20 


21 


where facts contested. Freeman, ex’r, vs. Hamilton et al., 
317. 


. Substantially giving law of case, if more specific instructions 


desired, should be asked. McAlister vs. State, 394. 


. Re-charging in absence of counsel, during recess, error. Bryant 


& Lockett vs. Simmons, 405. 


. Emphasizing failure to give warning of condition of toll-bridge, 


error, where traveler saw it. Tijt vs. Jones, 469. 


. Hidden danger, charge as to, error where no evidence that it 


was hidden. bid. 


Considered as a whole, must be. Wilkins, rec’r, vs. Ga. Iron 
Wks. et al., 532. (See Nos. 4 and 6 above.) 


. Evidence admitted without objection, though not warranted by 


pleadings, proper to charge as to effect. Geo. R. R .vs. Law- 
rence, 535. 

Request not in writing, failure to give not cause reversal. 
Rogers vs. Rogers, 598. 

Confusing general and nominal damages, error. Cheeves vs. 
Danielly, 712. 

Summing up testimonv, without expressing opinion or limiting 
jury, not error. Whitlow vs. State, 819. 


That pleadings are not evidence, proper. W.& A. R. R. vs. 
Meigs, 857. : 

That negligence and carelessness mean the same, not error. 
Ibid. 


Verdict, whether contrary to certain charge, depends on the 
evidence. Ibid. 


CHARTER. See Corporations, 12, 13, 14; Railroad, 31-36. 
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. Race, distinction as tuo, in §§4534, 4572, obsolete since slavery 
abolished. Mulling vs. State, 10. 

2. Misdescription of section amended, not invalidate amendment. 
Dowda vs. State, 12. 

3. Process void if not issued as prescribed, provision properly omit- 
ted from Code. (Hall, J.) Mitchell vs. Long, ex’r, 94. 

4. Sections 1847 and 2931 ‘construed together. (Jackson, C. J., 
dissenting.) Stidham et al. vs. Sims, 187. 


COLLATERAL SECURITY. See Promissory Notes, 2, 11; Insur- 
ance, 7. 


COMITY. See Jurisdiction, 11. 


COMMON CARRIERS. See Railroads. 
CONSIDERATION. See Contracts, 18, 31; Evidence, 55. 


CONSTITUTIONAL LAW. 


1. Homestead not affect debt created prior to constitution of 1868. 
Davis vs. Dunn, 36. 

2. County, no way toenforce judgment for damages against. since 
constitution of 1877. (Blandford, J.) County of Gwinnett vs. 
Dunn, 358. 

. Exempted from taxation, no property can be, except that men- 
tioned in constitution. Athens City Waterworks Co. vs. Mayor, 
etc, of Athens, 413. 

. Street-walkers prohibited from loitering on streets at night, is 
not class legislation. Braddy vs. City of Milledgeville, 516. 

. Eminent domain, municipal corporation cannot exercise right 
of, without express grant of power. Butler vx. Mayor, ete., 
of Thomasville et al., 570. 

. Eminent domain only exercised on necessity, and with com- 
pensation. Jbid. 

- Railroad, act under title to incorporate and regulate, cannot 
include railroads already incorporated. City Council of Aug. 
vs. Port Royal and Aug. Rwy., 658. 

. New debt for iron doors, cells, etc., for jail, county cannot 
create. Cabaniss vs. Hill, crdy., 845. 


CONSTRUCTION. See Deeds, 1; Contracts, 7-9; Verdict, 11, 13; 
Criminal Law, 1; Laws, 4, 5, 8, 11, 12; Pleadings, 11. 
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CONTINUANCE. 


1. Absence of counéel not ground for, except in case of necessity 
or misconception. Cotton States L. Ins. Oo. vs. Edwards, 
adm’r, 220; Hatcher vs. Bowen, 840. 

2. Discretion of court as to. Jbid., 220. 

3. Witness absent, person subpcenaing him testifying that he said 
he knew nothing about the matter, refusal of continuance not 
reversed. Musely vs. State, 404. 

4. Of motion for new trial set for hearing. See New Trial, 19. 

5. Non-resident witness sick, and no laches in taking interrogato- 
ries, refusal of continuance error. Crittenden Bros. vs. Cole- 
man & Co. et al., 803. 

6. Absence of witness, continuance moved on account of, should 
show what he would swear. Parker vs. State, 836. 


CONTRACTORS. See Liens, 3, 4. 


CONTRACTS. ‘ 

1. Novation, renewal of old note, is not. Davis vs. Dunn, 36. 

2. Strict compliance as to time not required in course of dealing, 
notice of intention to require necessary before abandoning 
contract for failure. Ala. Gold L. Ins. Co. vs. Garmany, 51. 

Life insurance company refusing to continue policy, damages 
recovered. Ibid. 

. Same: Measure of damages. bid. 

. Entire contract partly performed and subsequently abandoned 
by one party, no allowance for part performed. Jbid. 

. Two notes given for purchase money of land; one transferred ; 
old bond for titles surrendered ; title made to transferee, and 
he makes bond to make titles on payment of both notes; 
both will prorate proceeds of property, on money rule. 
Crowder vs. Dunbar, 109. 

. “Heirs’”’ in marriage settlement construed by law of force at 
time and placecontract made. Brownet al. vs. Ransey, 21.0 

Marriage contracts liberally construed. Ibid. 

. Surrounding circumstances resorted to. Ibid. 

. “Heirs,’’ meaning children in marriage settlement, where so 
intended. Ibid. 

. Repudiate contract on ground of breach by other parties, but 
keep proceeds, party cannot. Willingham vs. Hooven, Owens, 
Rentschler & Co., 233. (See No. 13 below.) 

. Of infant void. Shuford vs. Alexander, gd’n, 293. 

Rescind contract and return property received, infant need not 
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offer to, before suing for property parted with by him or for 
damages for fraud. Ibid. (See No. 11 above.) 


. Same: Defendant may recover property delivered to infant. 
Ibid. 


. Consideration, proper charge as to, in this case. Papot, sung. 
ptnr., vx. S. W. R. R. et al., 296. 


. Acceptance, though absolute, equities between original parties 
set up, if taker had notice. Claflin & Co. vs. Duncan, John- 
ston & Co., 348. 

- Parol evidence admissible to prove part of contract not in 
writing, where contract does not purport to contain all terms. 
Ibid. 

. Relief of crop in which person other than debtor had an inter- 
est from apprehended levy against debtor, is sufficient con- 
sideration for promise of such other person to pay. Patter- 
son vs. Newton, 366. 

. Sell on commission and pay over proceeds ‘within —— days,”’ 
means in reasonable time or time agreed on by parties. 
Hawkins et al, vs Gibson, Son & Co., 405. 

. Same: Notes and mortgage taken for amount due is not a no- 
vation, and does not release sureties. Ibid. 

. Breach must be shown and time it occurred, to recover for fail- 


ure to deliver goods. Wrenn, Whitehurst & Co. vs. Deveney, 
Hood & Co., 422. 


22. Credit whether extended directly to defendant or as surety for 


another, test of discussed. Reynolds, ass’ee, vs. Simpson & 
Ledbetter, 454; Maddox vs. Pierce, 838. 


23. Agreement to make title to wife and children on payment of 


note of husband an‘ father and ‘ other indebtedness to me 
or to,’’ T. C. and D. L. T., includes indebtedness made by 
family for necessaries after his death. Turner et al., ex’rs, 
vs. Berry et al., 481. 


24. Same: Debt not added to agreement by wife so as to bind chil- 
dren. Ibid. 


. Same: Debt superior to title should be paid. Ibid. 

. Same: Entry by obligor on instrument before delivery admis- 
sible. Ibid. 

. By administrator for supplies to run farm, binding when. 
Brightwell et al. vs. Jordan, 486. 

. Statute of frauds, contract recognized in letters is not within. 
Geo. Refg. Co. vs. Aug. Oil Co., 497. 

. Bond for title contemplated putting purchaser in possession in 
this case. Irwin vs. Askew, 581. 
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30. Vendor failing to comply with contract, damages recovered, 
though no money paid. Jbid. 

31. Marriage a valuable consideration for promise to make wife 
beneficiary of insurance policy. Nally vs. Nally et al., 669. 

32. Assessors to fix price of goods sold, if not agreed on, is not ar- 
bitration. Willingham vs. Veal, 7565. 


CONVICTS. See Jurisdiction, 16. 


CORPORATIONS. 


. Sayings of agent in lineof business bind. Cotton States L. Ins. 
Co. vs. Edwards, adm’r, 220. 

. Agent’s acts and fraud in business bind company. Fouche, 
ass’ee, vs. Brower, 251. 

3. Port Royal and Augusta Railroad is a domestic corporation. 
Brigham vs. Port Royal and Aug. Rwy., 365. 

- Garnishment must be served on president of domestic corpora- 
tion; not on subordinate agent, though president tempora- 
rily absent. Ibid. 

Name misstated in suit, amended. Johnson vs. Central R. R., 
397. 

. Fraudulent procurement of person to join in organizing com 
pany, relief against in equity. Stewart et al. vs. Rutherford, 
435. 

. Same: Corporation a proper party. Ibid. 

. Same: Ask relief from stockholders before suit, unnecessary 
to. Ibid. 

. Purchase and conduct separate business to secure or pay debt, 
corporation may. Reynolds, ass’ee, vs. Simpson & Ledbetter, 
454. 

. Ultra vires to embark in business outside of charter. Ibid. 

. Ul'ra vires, railroad forming partnership with individual to run 
line of boats. Gunn os. Central R. R., et al., 509. 

. Charter passed by legislature is a public law. Ibid. 

3. Foreign company purchasing domestic railroad under express 


power in charter, becomes domestic corporation. Angier 
et a’. vs. E. T. Va., and Ga. R. R. et al., 634. 


. Grant of power and mere license to purchaser of company, dis- 
tinguished. Ibid. 
Power to run railroad from state line “‘ to’’ a city not authorize 
subsequent building through it to join other road. City 
Council of Aug. vs. Port Royal, etc., Rwy., 658. 


See Liens, 7. 
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COSTS. See Judge,1; Garnishment, 8; Appeal, 1; Practice in Su- 
preme Court, 30, 41; Trover, 9; County Matters, 5, 6. 


COUNTY MATTERS. 


1, Condemnation of property for public road and proceeding to 
erect free bridge, no irregularity in, inthis case. Tift vs. 
County of Dougherty, 340. 

. Commissioners may employ counsel, and are not disqualified 
from determining utility of road or bridge. Ibid. 


. Bridge. neglect to repair, county not liable, except when. County 
of Gwinnett vs. Dunn, 358. 
. Judgment against county for damages, no mod2 of enforcement 
since constitution of 1877. (Blandford, J.) Ibid. 
Costs in cases transferred from superior to county courts. 
Greer, county treas’r, vs. Hudson et al., 817. 


3. Same: Fund from cases in county court not transferred not lia- 
ble for superior court costs. Ibid. 


- Maltreatment of person in jail, county not liable for. Wilson, 
gdn., vs. County of Fannin, 818. 

. New debt for iron doors, cells, etc., county cannot create. Caba- 
niss vs. Hill, ord’y, 845. 

. Same: Tax to pay unliquidated claim for such articles not re- 
quired raised, by mandamus. Ibid. 


. Same: Orders on tax which has been exhausted, valueless, 
and holder remanded to debt on which they are based. 
Ibid. 


See Roads and Bridges, 1. 


CRIMINAL LAW. 


- Race of defendants charged with adultery or fornication need 
not be alleged. Mulling vs. State, 10. 


. Inveigling children is kidnapping. Dowda vs. State, 12. 
3. Indictment, what sufficient. bid. 


. Opening state’s case by stating what was expected to be proved. 
Ibid. 
5. Kidnapping, on charge of, letter of accused to child admissible. 
Ibid. 
. Forging indorsement of draft charged, paper not so endorsed, 
but with acceptance, not admissible. Morel vs. State, 17. 
7. Consequences of verdict not for jury; except right to recom- 
mend punishment. Marshall vs. State, 26. 
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. Killing shown, malice presumed, unless contrary appears. 

Ibid. 

. Murder, conviction of, on circumstantial evidence, and no rec- 

ommendation, discretion of judge as to sentence. Ibid. 

. Circumstantial evidence, whether verdict based on, effect on 

sentence. Ibid. : 

. Keeping open tippling-house on Sabbath day, conviction not 

defeated by nice verbal criticisms. Sanders vs. State, 82. 

. Same: What sufficient to warrant conviction, and what de- 
fences. Ibid. 

Dying declarations, ground for admitting discussed. Battle vs. 
State, 101. 

. Dying declarations rebutted by statements of declarant con- 

flicting with them. (Jackson, C. J., dissenting). Ibid. 

. Kidnapping, against will and without consent of parent or 

guardian, if there is one, completes crime; if none, then 

must be without consent of child. ‘Gravett vs. State, 191; 

Thweatt vs. State, 821, (Girl 16 years of age). 

. Kidnapping, on issue of, unwillingness of father, and efforts to 

prevent child from leaving, shown. bid. 

. Same: Notice to defendant of efforts of father not necessary. 

Ibid. 

. Same: Promise of defendant to marry girl enticed shown, appli- 

cation by him for a divorce from lawful wife admissible. Jbid. 

. Kidnapping not justified by harsh treatment of parent to child. 

Ibid. 

. Assault with intent to rape, verdict of guilty of, sustained, al- 

though some evidence to show penetration. Boyd vs. State, 

356. 

. Equity has no jurisdiction in criminal cases. Pope vs. Mayor, 

etc., of Savannah, 365. 

. Robbery, taking money from person over resistance is, and not 

larceny from the person. Burke vs. State, 372. 

. Assault with intent to murder, facts which constitute. Green 

vs. State, 373. 

. Distinct transaction some time before stabbing, inadmissible. 

Rives vs. State, 375. (See also Green vs. State, 373.) 

. Stabbing, under indictment for, jury may convict of assault and 

battery. Ibid. 

. Adultery and fornication, facts not sufficient to show in this 

case. Weaver vs. State, 376. 

. Obstructing railroad, crime of, includes street railroads operated 

with horses. Price vs. State, 378. 
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28. Judge of county court, formerly deputy clerk and interested in 
costs when indictment was found, not competent to try case. 
Cannon vs. State, 381. 

29. Circumstantial evidence must exclude every reasonable hy- 
pothesis except that of guilt. Bryan vs. State, 393. 

. Alibi, impossibility of presence necessary to establish defence. 


Ibid. 
. Alibi, evidence as to, considered to raise reasonable doubt of 


guilt. Ibid. 
. Larceny, circumstances sufficient to prove in this case. Ibid. 
33. Assault with intent to murder, intent properly left to jury in 
this case. McAlister vs. State, 394. 

. Larceny of pigs charged, threat to produce sow in order to re- 
cognize them, and killing of sow, may be shown. Crowell vs. 
State, 396. 

. Plea in abatement stricken, exception should show it was filed 
before arraignment. Moseley vs. State, 404. 

. Cotton stealing, indictment need not charge that it was from 
‘‘place where it was stored.’’ Ibid. 

. Prosecutor, plea that person indorsed on indictment as such is 
not so in fact, left to jury. Parr vs. State, 406. 

38. Same: Proper charge asto issue. bid. 

. Bill of exceptions must be served on solicitor general, in case 
carried up from county court by certiorari. McColers rs. 
Stute, 411. 

. Assault with intent to murder charged, but no allegation of 
beating, semb/e, that verdict for assault and battery may be 
found. Trowbridge et al. vs. State, 431. 

. Wife of one defendant on joint trial not competent to testify for 
other. Jbid. (See No. 55 below.) 

2. Joint trial elected and begun, too late to demand severance. 
Ibid. 
3. Precise weapon charged need not be proved. Ibid. 

. Street-walkers, ordinance of city to prohibit loitering at night, 

is not class legislation. Braddy vs. City of Milledgeville, 516. 
Same: General character shown. Ibid. 

. Accomplice requiring corroboration in order to convict, who is 
not. Allen vs. State, 769. 

. Burglary, on trial for, errors in charging as to minor offense - 
immaterial. Harrison vs. State, 801. 

8. Burglary, what is dwelling-house, so as to be subject of. Ibid. 

. Burglary, corpus delicti and possession of stolen goods, sufficient 
to convict of. Ibid. 


v-74-57 
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. Indictment not quashed because of technical irregularities in 
drawing grand jury. Rody vs. State, 812. 

. Burglary, what sufficient to warrant conviction of. Codone vs. 
State, 812; Whitlow vs. State, 819. 

. Forcible entry and detainer may be one offense, or each may 
constitute one. Blackwell vs. State, 816. 

Same: Both charged, both must be proved. bid. 

. Same: Force or threats necessary toconstitute. Jbid. 

. Wife of one of defendants is competent witness on several trial 
other. Whitlow vs. State, 519. (See No. 41 above.) 

. Ill-will of prosecutor to defendant admissible for what purpose. 
Ibid. 


. Murder, facts sufficient to warrant conviction in this case. Hull 
vs. State, 825. 

. ‘* Lawful riot,’’ verdict of, equivalent to not guilty. Barron et 
al. vs. State, 833. ‘ : 

. Riot, violence necessary to constitute. bid. 


. Chicken thief, three months’ imprisonment a light penalty. 
Buchanan vs. State, 835. 


. Property alleged stolen must be identified with that actually 
stolen; where marks alleged, must be shown. Wiley vs. 
State, 840. 


. Bastardy case, city court of Atlanta has jurisdiction of, on ac- 
cusation. Darden vs. State, 842. 

. Murder, evidence sufficient to warrant conviction for, in this 
ease. Davis vs. State, 869. 

. Circumstantial evidence, what proofs of links in chain neces- 
sary. Ibid. 


Motive, presence or absence of, how far considered in deter- 
mining guilt. Ibid. 


}. Confession to sheriff, not from fear or hope, admissible. bid. 


. Indictment returned to court by bailiff of grand jury, sufficient. 
Ibid. 


See Evidence, 23. 


DAM AGES. 


1. Life insurance company refusing to continue policy, measure 
of damages. Ala. Gold L. Ins. Co. vs. Garmany, 51. 


. Entire contract partly performed and then broken by one party, 
no allowance to him for part performed. Ibid. 


- Holder under deed with reversion on condition, after breach 
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and disclaimer of possession, re-entering and removing fix- 
tures, damages recovered. Carr et al. vs. Ga. R. R., 73. 
Bridge of county, though no bond taken from contractor, if 
owner of muse could have prevented injury on, by ordinary 
care, no recovery. County of Macon vs. Chapman, 107. 


. From grading streets and cutting shade trees, when recovered. 
Castleberry vs. City of Atlanta, 164. 

Against insurance company for bad faith in refusing to pay 
death loss, when granted. Cotton States IL. Ins. Co. 
Edwards, adm’x, 220; Watertown F. Ins. Co. vs. Grehan, 642. 

. Saw-mill and machinery not such as bargained for, too remote 

to recover for abandoning farming to gointo milling business, 

additional purchasers of timber, stock, vehicles, etc., and 
personal services in testing mill. Willingham vs. ITooven, 

Owens, Rentschler & Co., 233. 


. Measure of damages, where quality of goods inferior to those 
contracted for delivered. bid. 


9. For frivolous exception to Supreme Court. Wélliamson et ai. 


ex’rs, v8 Heyser, ex’r, 271; Patterson vs. Newton, 356. 
Nominal damages, in order to recover, contract and breach as 
alleged, must be ao. Wrenn, Whitehurst & Oo. rs. 
Deveney, Hood & Co., 422 
. Damages must be proved, to 5 be ential Ibid. 


. Time of breach of contract to deliver goods must be shown 
Ibid. 


3. Measure of damages is difference between contract price and 


market value at date of breach. Jhid. 

. Measure, where purchaser refuses to accept goods. Geo. Refg. 
Co. vs. Augusta Oil Co., 497. 

Irreparable damages, danger of, is ground for injunction. 
Butler vs. Mayor, etc., of Thomasville et al., 570. 

. Measure, where vendor of land refuses to comply with contract 

of sale. Jrwin vs. Askew, 581. 

. Discrimination by railroad against goods brought by certain 

Jine, such line or shipper may recover. Logan & Co. vs. Cen- 

tral R. R., 684. 

. Measure of damages in such case. Thid. 

- Bill-board of licensed bill-poster wrongfully torn down by city, 

damages recovered. City of Atlanta vs. Dooly, survivor, 702. 


20. Measure of damages in such case. bid. 


. Profits lost recovered in such case. Jbid. 


- Replace boards torn down by city, plaintiffs not bound to, Ibid 
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- Watercourse changed, injuring adjacent land, damages for. 

Cheeves vs. Danielly, 712. 
24. General damages not recovered, where count for permanent in- 
jury to land withdrawn. Jbid. 
General and nominal damages confused in charge, error. Jbid. 
Aggravated damages not recovered for mere diversion of water- 
course without violence. Jbid. s 

. Productiveness, dryness and acreage drained, admissible in 

such'case. Ibid. 
28. Measure of, in suit on bond required of complainant in granting 
injunction. Richardsonel al., ex’rs, vs. Allen, 719. 
$6,040.00 for crushing leg by railroad not excessive. Georgia 
Railroad vs. Williams, 723. 

. Write off part of recovery for homicide of husband, pending 
motion for new trial, right of plaintiff to. (Jackson, C. J., 
dissented). Central Railroad vs. Crosby, 737. 

Maltreatment of person confined in jail as a lunatic, county not 
liable for. Wilson, gd’n, vs. County of Fannin, 818. 

2. Pain and suffering are elements of damage in suit for physical 
injury. W. & A. R. R. vs. Abbott, 851. 

Same: Measure in such case is enlightened conscience of im- 
partial jury. Ibid. 

Contributory negligence, effect on damages. J/bid.; Bruns. & 
W. R. R. vs. Hoover, 426; W. & A. R. R. vs. Meigs, 857. 

Homicide of husband sued for, recovery not reduced by insur- 
ance on his life. Ibid., 857. 

}. Carlisle tables admissible in fixing measure for homicide. Cen- 
tral Railroad vs. C:osby, 737. 

See Malicious suit, 1; Ejectment, 8. 


DEBTOR AND CREDITOR. 


1. Creditors defrauded by representations as to capital of bank may 
sue parties participating in fraud. Fouche, ass’ee, vs. Brower, 
251. 

-. Same: Certain parties so defrauded not give right to general 
suit by creditors. bid. 

. To whom credit extended, is for jury. Reynolds, ass’ee, vs. 
Simpson & Lecbetter, 454. 

. Original debtor or surety, whether defendant is, test of. bid. ; 
Maddox vs. Pierce, 838. 

Rights of creditors favored, and aid afforded them to detect, de- 

feat and annul any efforts to defraud them. Oliver &: Co. et 
al. vs. Victor & Co. et al., 548. 
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6. Mutual accounts defined and discussed. Gunn vs. Gunn, 555. 
7. Same: Whether accounts are mutual is question of fact. Ibid. 
8. Same: Mutuality, how terminated. Ibid. 


See Assignmenis ; Contracts, 23-26. 


DEEDS. 


1. Construed. Carr etal. vs. Ga. R. R., 73; Dunbar & Co. vs. Mize 
et al., adm’rs, 130. ; 


2. Reversion on condition, effect of breach and disclaimer of pos- 
session. Carr et al. vs. Ga. R. R., 73. 


3. Separate estate to married woman in this case. Dunbar & Co. 
vs. Mize et al., adm’rs, 130. 
4. Ratification endorsed on deed, effect of. Ratteree, adm’r, vs. 
Conley, 153. 
5. Record in Alabama not make deed admissible in evidence 
here. Papot, sung. ptnr., vs. S. W. R. R. et al., 296. 
6. Whether given as a conveyance or as a security for debt, left to 
jury. Wilson vs. Dunnegan, 399. 
7. Mistake by scrivener in omitting reservation from deed, cor- 
rected inequity. Smith vs. Smith et al., 404. 
8. To secure debt, if infected with usury, must be set up before 
judgment. Owen vs. Gibson, 465. 


9. To secure debt, better practice to enforce debt is to file deed and 
obtain special judgment. Ibid. 


10. To one and her “‘ present heirs,’’ conveys estate in common. 


Chess, Carley Co. vs. Purtell et al., 467. 

11, Will and deed distinguished. Youngblood et al. vs. Young- 
blood, adm’r, 614. 

12. Estopped from denying that paper was deed by filing bill to 
cancel itas such. bid. 

13. Headed with name of county and referring to well-known land- 
marks, not void as failing to show where land lay. Jennings 
vs. Nat. Bk. of Athens et al., 782. : 

. Ambiguity in deed explained by parol. Ibid. 

. Conveyance to endorser in trust to pay debt, deed was in this 
case. Ibid. 

. Conditional and leaving leviable interest in grantor, d2ed was 
not in this case. Ibid. 


DELIVERY. See Vendor und Purchaser, 9. 


DEMAND. See Landlord and Tenant, 2; Liens, 7. 
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DEMURRER. See Res Adjudicata, 3, 4; Equity, 20; Amend- 
ment, 9. 


DISPOSSESSION OF TENANT. See Landlord and Tenant, 2. 


DISTRESS WARRANT. 


1. Tenancy ceasing, not prevent distress warrant for rent due. 
Tyner vs. Slappey, 364. 

2. Precedence out of fund from sale of lot, distress warrant has, 
where levied before laborer’s lien attached. Hight vs. Flem- 


ing et al., 592. 


See Practice in Superior Court, 13. 
DOUGHERTY COUNTY. See County Matters, 1, 2. 


DOWER. 

1. Taxes on dower lands, widow cannot have apportioned between 
her and reversioners. Austell vs. Swann et al., ex’rs, 278. 

2. Income of dower lands from date of husband’s death, widow 
can recover, after having dower assigned. (Blandford, J., 
dissenting.) Ibid. 

3. Same: This right exists independent of the Statute of Merton. 
Semble. Ibid. 

4. Election as to dower, bequest or child’s part in ignorance, not 
bind, except as to rights acquired by third parties. Ibid. 

5. Year’s support and right of dowress to income from dower 
land from death of her husband do not conflict. Ibid. 


EAST TENNESSEE, VIRGINIA AND GEORGIA RAILROAD. 
See Railroads, 25, 30. 


EDUCATION. 


1. Taxation by board of education in Richmond county. Mont- 
gomery et al. vs. Board Education, etc., et al., 41. 


EJECTMENT. 


1, Disclaimer of possession by holder under deed containing con- 
ditional reversion casts possession on reversioner. Carr et 
al. vs. Ga. R. R., 73. 

2. Disclaimer dates from the filing of the suit. bid. 

3. Heirs sue under deed in this case. Ibid. 
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. True claimant of title made party by serving with proceedings. 
Williamson et al., ex’rs, vs. Heyser, ex’r, 271. 

. Recovery against tenant binds landlord as to land, but not 
mesne profits. Ibid. 

- Mesne profits recovered against real claimant, if served, al- 
though place rented and tenant receiving income. Ibid. 

. Judgment in, conclusive as to title, unless jury find for the 
plaintiff less than the fee. Lamar et al. vs. Knott et al., 379. 

- Dam backing water on land not ground for ejectment; case is 
remedy. Lzzard et al. vs. Findley G. M. Co., 520. 

9. Land covered with water held adversely, owner of or of mineral 

interest in, may bring ejectment. Semble. Ibid. 


EMINENT DOMAIN. See Roads and Bridges, 2, 4; Constitutionai 
Law, 5, 6. 


ENDORSEMENT. See Promissory Notes, 4. 


EQUITY. 
1. Directory decree to administrator not within dormant judgment 
act. Cain et al. vs. Farmer, adm’r, et al., 38. 
. Same: Rule proper to compel performance, after obstructing 


homestead ended. Ibid. 

. Fees of counsel, auditor, etc., enforced by rule in their names. 
Ibid. 

. Demurrer to bill not determined before return term. Old 
Hickory Dis. Co. et al. vs. Bleyer et al., 201. 

. Assignment, bill to set aside, when proper. bid. 

Specific performance not decreed of agreement to apply per- 
sonal skill and labor to personal property. Willingham vs. 
Hooven, Owens, Rentschler & Co., 233. 

. Parties to arrangement to defraud others cannot rescind or en- 
force in equity. Fouche, ass’ee, vs. Brower, 251. 

. Quiet title to land in this state, bill to, where purhase money 
paid and non-resident vendors refused deed. Harris, trus- 
tee, et al vs. Palmore, 273. 

. Specific performance and also general relief prayed against non- 
residents, equity may grant relief by decreeing title to be 
in complainant. Jbid. 

. Jurisdiction is in county where land lies. bid. 

. Law and equity, distinction between, nearly or quite abolished. 
Austell vs. Swann et al., ex’rs, 278; Gillett Bros. vs. Walter 
et al., 291. 
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. Subpcena prayed against firm, issued against and served on 
individual partners, sufficient. Jbid., 291. 


- Landlord agreeing for a debt to be paid ‘‘ next to rent,”’ if he 

receives more cotton than amount of rent, compelled by bill 

to account to creditors. Johnson et al. vs. Wallace, 364. 

. Criminal cases, equity takes no part in, either to aid or enjoin. 

Pope vs. Mayor, etc., of Savannah, 365. 

. Venue of bill, or specific performance is county of residence of 

substantial defendant. Lowe, ex’r, et al. vs. Mann, 387. 

}. Want of jurisdiction appearing on face of bill, dismissed on de- 

murrer. Ibid.; Smith vs. Coker et al., 390. 

. Venue isin county where substantial defendant resides. Ibid. 

. Laches not favored in equity. Jbid.; Carson vs. Sheldon, 400. 

. Co-tenant combining with another to defraud other co-tenant, 

equity grants relief. Spence vs. Denton, 395. 

. Demurrer and cross-bill filed, former sustained, carries cross- 

bill with it. Johnamsen vs. Tarver, Cashin & Co., 402. 

. Mistake in deed, equity may correct. Smith vs. Smith et al., 

404, 

. Fraud, person induced by, to join in forming corporation and 

put money into it, equity will grant relief. Stewart et al. vs. 

Rutherford, 435. 

. Same: Corporation proper party to such bill. bid. 

. Same: Insolvency, unnecessary to show. Ibid. 

. Same: Ask relief from stockholders, unnecessary to. Ibid. 

. Proceeding in rem against land, jurisdiction here. Ibid. 

Filing bill against firm as insolvent traders unsanctioned, not 
prevent assignment for creditors. Knoxville lron Co. vs. 
Wilkins, Post & Co. et al., 493. 

Cross-bill bringing in third party, consent decree between origi- 
nal parties would not affect him, but case would stand for 
trialastohim. McMillan, ex’r, vs. Toombs, 535. 


9. Multiplicity of suits, prevention of, is ground of equity. Dutler 


vs. Mayor, etc., of Thomasville et al., 570. 

. Decree not following verdict properly refused. togers vs. 
Rogers, 598, 

Cross-bill to recover deed wrongfully taken germane to bill to 
cancel the deed. Ibid. 

Considers that done which ought to be done. Nally vs. Nally 
et al., 669. 


. Title obtained by fraudulent administration set aside. Cowart 
et al. vs. Young et al., 694. 
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. Insolvent traders’ act of 1881, bill not filed under, against firm 
after dissolution. Scott »s. Jones et al., 762. 


. Same: Although one partner bought out the other. bid. 


. Lien, claim on property or fraud in purchase generally neces- 
sary to permit creditor to file bill. Ibid. 


. Trust to pay debt, equity will enforce. Jennings ts. Nat. Bk. 
of Athens et al., 782. 


ESTATES. 


. 1. Holder under deed with reversion on condition, cannot re-enter 
after abandonment and remove fixtures. Carr et al. vs. Geo. 
Railroad, 73. 

. Separate estate to married woman under deed in thiscase. Dun- 
bar & Co. vs. Mize et al., adm’rs, 130. 
3. ‘Lawful issue,’’ when words of purchase. Gaboury, neat friend, 
vs. McGovern, 133. 
. Estate tail, none, under this will. Ibid. 
. Trust for life with remainder over, under this will, ibid. 


. Opened to let in children born, estate subject to be, in this 
case. Ibid. 


. Contingent remainder vests when. Ibid. 


; Permanent improvements by life tenant inure to benefit of re- 
mainderman. Austell vs. Swann et al., ex’rs, 278. 
- Deed to one and “‘present heirs’’ equivalent to children, and 


conveys estateincommon. Chess-Carley Co. vs. Purtellet al., 
467. 


. Life estate with vested remainder over, under will in this case. 
Mathews et al., adm’rs, vs. Paradise, 523. 

. Life estate subject to levy and sale under fi. fa. against life 
tenant. Ibid. 

. In presenti, but possession postponed, paper is deed. Young- 
blood et al. vs. Youngblood, adm’r, 614. 


See Legacy, 1; Maritime Law, 2. 


ESTOPPEL. 


1. Tenant cannot dispute landlord’s title. Mitchell vs. White, 327; 
Smith et al. vs. Sutton, adm’r, 528. 


2. Executors receiving money under consent decree in their favor 
and that of another, estopped from denying that he was party 
to the bill, though mentioned in it as cestui que trust. At- 
kinson, ex’r, vs. McDonald, 350. 
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3. Trustee cannot deny title of person for whose use he holds. 
Smith et al. vs. Sutton, adm’r, 528. 

4, Administrator de bonis non estopped from denying title under 
will under which appointed. Ibid. 

5. Administrator estopped from denying paper is deed by bill filed 
by intestate to cancel it as such. Youngblood et al. vs. Young- 
blood, adm’r, 614. 

6. City estopped from denying right of railroad to run through 
streets by permitting expenditures, when. City Council of 
Aug. vs. Port Royal and Aug. Rwy., 658. 

7. Accord and satisfaction pleaded, law of estoppel does not ap- 
ply. Cheeves vs. Danielly, 712. 


See Res Adjudicata; Levy and Sale, 5 


EVIDENCE. 


1. Kidnapping, on charge of, letter of accused to child abducted 
admissible. Dowda vs. State, 12. 

2. Newly discovered, as ground of motion for new trial. Central 
Railroad vs. Haslett, 69; County of Macon vs. Chapman, 107 ; 
Hunt et al. vs. Dunn et al., 120; Mitchell vs. White, 327; Hill 
vs. State, 400; Central Railroad vs. Whitehead et al., 441; 
Parker vs. State, 886; Hines vs. Beers, 839. 

. Partner’s interest sold and members of new firm assuming 
liabilities, agreement admissible. Morris vs. Marqueze & 
Varney, 86. 

. Dying declarations, grounds for admitting. Battle vs. State, 101. 

. Dying declarations rebutted by conflicting statements (Jack- 
son, C. J., dissented). Ibid. 

. Fraud of third person in procuring deed not shown against 
grantee without notice. Ratteree, adm’r, vs. Conley, 153. 

. Kidnapping, on issue of, unwillingness of father to let child 
leave, and efforts to prevent, shown. Gravtt vs. State, 191. 

. Same: Promise to marry girl carried away shown, suit for di- 
vorce against lawful wife admissible. Ibid. 

. Same: Harsh treatment of child by father inadmissible. Ibid. 

. Privilege of witness violated, evidence tending to criminate 
properly ruled out. Ibid. 

. Leading questions and proof of contents of writings by parol, 
not objected to, not ground for new trial. Cotton Slates L. 
Ins. Co. vs. Edwards, adm’x, 220. 

Same: No objections made because of voluntary absence, not 
change rule. Ibid. 





INDEX. 


3. Leading questions are in discretion of court. Ibid. 

. Sayings of agent of corporation within line of his business ad- 
missible. Ibid. 

. Consideration of contract, testimony as to, relevant in this case. 

Semble. Papot, sung. ptnr., vs. S. W. R. R. et al., 296. 

. Fraudulent representations and concealment being in issue, 
direction by party claiming to be deceived, that status of 
railroad under consideration be investigated, admissible. 
Ibid. 

Pencil memoranda at foot of letter by agent of one party inad- 
missible, where not known to others. Ibid. 


Record of marshal’s deed in Alabama not make it admissible 
here. Ibid. 

. Ground of objection to should be stated. Smith vs. Hanie et al., 

524; Jennings vs. Nat. Bk., etc. et al., 782; Fuller vs. Smith, 

835; Hart vs. Slade & Etheridge; Hatcher vs. Bowen, 840. 

. Of facts tending to show notice of equities between parties to 

acceptance, admissible. Claflin & Co. vs. Duncan, Johnson 

& Co., 348. 

. Parol to show part of contract not in writing, where contract 

does not purport to contain all terms. Jbid. 

. Record of mortgage in Alabama not sufficient to admit it here 

without proof. Baskin vs. Vernon, 370. 


Sayings of prosecutor some days after being shot as to what he 
had done to accused some days before shooting, inadmissi- 
ble, unless foundation laid forimpeachment. Green vs. State, 
373. 


. Res gestx, such sayings are not partof. Jbid. 

. Distinct transaction not shown to justify stabbing. Rives vs. 
State, 375. 

. Possibility that inferior articles entered into commodity bought, 
not admitted, unless something to show that it did so enter. 
Whitley vs. Ramspeck & Green, 391. 

. Pigs, larceny of charged, threat of owner to produce sow on 
trial of possessory warrant, to recognize them, and her being 
killed, shown. Crowell vs. State, 396. 

. Another accused of larceny by same prosecutor, immaterial, if 
larcenies not the same. Ibid. 

. Interrogatories introduced, although witness on stand, where 
he testifies that his memory has failed since their execution. 
Tift vs. Jones, 469. 

. Ambiguity in contract explained by parol. Turner et al., ex’rs, 
vs. Berry et al., 481. 
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. Entry on contract admissible as admission of party making. 
Ibid. 


- General character admissible, under ordinance prohibiting 
street-walkers from loitering on streets at night. Braddy 
vs. City of Milledgeville, 516. 


8. Ancient will admissible, though probate defective. Smith etal. 


vs Sutton, adm’r, 528. 


. Admitted without objection, though not warranted by plead- 
ings, proper to charge on effect. Ga. R. R. vs. Lawrence, 
534. 

Homestead, order allowing sale, admissible, in suit against 
purchaser. Sirmans & Bro. vs. Sirmans, 541. 

. Admissions of administrator who brought suit admissible, 
though receiver since appointed. Planters’, etc., Bk. vs. 
Neel, rec’r, 576. 

Variance between paper set out in suit and that offered in evi- 
dence, latter excluded. bid. 

. Character for business care admissible where it throws light 

on transaction. Ibid. 


. Tendency of courts is to admit evidence. Ibid. 


Skill at billiards admissible, on cross-examination, to rebut 
statement that injury shattered nervous system. Gamble vs. 
Central R. R., 586. 

. Interrogatories lost after return, established on motion in- 

stanter. Central R. R. vs. Wolff, 664. 

. Coupon ticket, that traveler had, shown by parol. Ibid. 

Value shown by opinion of any one having knowledge of it, 
though not expert. Ibid. 

. Certificate to record of suit in other state, what sufficient, though 

containing mistake. Conley vs. Chapman, 709. 

. Water-course changed, in suit for damages, productiveness, 

dryness, acreage and drainage admissible. Cheeves vs. Dan- 

telly, 712. 

. Railroad, injury by, beyond road crossing, failure to comply 

with law at crossing admissible. Ga. R. R. vs. Williams, 

723. (See No. 60 below.) 

. Railroad rule for train-hand to be at end of car when running 

backward, admissible. bid. 

. Carlisle mortality tables admissible in suit for homicide of hus- 
band. Central R. R. vs. Crosby, 737. 

Assignment of fi. fa. admissible with it. Saffold vs. Foster, 
adm’r, 751. 
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. Notoriety of fact in neighborhood admissible to show notice. 
Kuglar vs. Garner, 765. 
. Ambiguity in deed explained by parol. Jennings vs. Nat. Bk. 
of Athens et al., 782. 
- Insolvency, entry of nulla bona not necessary to show. Ibid. 
. Attachment, pendency of, not shown by parol. Horne vs. 
Guiser Mfg. Co., 790. 
. Delivery of fi. fa. to alleged transferee, parol evidence admissi- 
ble as to. Shields, ord’y, vs. Blanchard, 805. 
55. Consideration oi transfer shown by parol. Ibid. 
. Sayings of plaintiff in fi. fa. after transfer of it, inadmissible on 
issue as to enforcing it. Shields, ord’y, vs. Blanchard, 805. 
- Not rejected until objected to. Codone vs. State, 813. 
. Capacity of mill immaterial, under issue whether labor was per- 
formed at mill. Hines vs. Beers, 839. 
59. Offer to pay debt with a mule, not as a compromise, admissible 
as an acknowledgement of debt. Hatcher vs. Bowen, 840. 
60. Railroads crossing streets, ordinances of city as to duty of, ad- 
missible, where injury occurred near crossing. W.«.A.R 
R. vs. Meiqs, 857. 
61. Walking on track at place of injury, public habit of, shown. Ibid. 
62. Pleadings are not evidence. Jvid. 
63. Circumstantial, in criminal case, links in chain must be proved, 
how far. Davis vs. State, 869. 
64. Confessions, not made through hope or fear, admissible. bid. 


See Witness; Practice in Superior Court, 19. 


EXECUTIONS. See Levy and State; Tax, 6, 7; Illegality, 2,5; Evi- 
dence, 49, 51-53; Husband and Wife, 12. 


FACTORS. See Interest and Usury, 4. 


FERTILIZERS. 


1. Inspection, tagging and branding, onus of proving, not on plain- 
tiff suing for purchase price; want of, is matter of defense. 
Avera et al. vs. Tuol, McGarrah & Touder, 398. 


2. Worthlessness pleaded, left to jury. Ibid. 


FIXTURES. See Words and Phrases, 1. 
FORCIBLE ENTRY AND DETAINER. See Criminal Law, 52-54. 


FORFEITURES. See Laws, 12. 
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FORGERY. See Criminal Law, 6. 


FORNICATION. See Criminal Law, 1. 


FRAUD. 


1. 


Prescription not based on fraudulent title, taken with notice. 
Hunt et al. vs. Dunn et al., 120. 


Bad title, taking possession under, with notice, is fraudulent. 
Ibid.; Cowart et al. vs. Young et a’., 694. 


. Question of fact for jury. Dunbar & Co. vs. Mize et al., adm’rs, 


130. 

Of third person in procuring signature to deed, not shown 
against grantee without notice. Ratteree, adm’r, vos. Conley, 
153. 

None in executor in this case. Speer et al., ex’rs, vs. Speer, 179. 

Misrepresenting capital of bank, party defrauded may sue all 
participating in fraud. J vuche, ass’ee, vs. Brower, 251. 


. Same: Acting on fraud toinjury, necessary to recovery. Ibid. 


. Same: Entire body of creditors not suffering from fraud cannot 


sue entire body of stockholders who did not participate in it. 
Ibid. 

. Same: Assignee suing must show facts entitling each creditor 
to sue. Jbid. 

. Equity will aid in detection of fraud against creditors. Ibid. 
. Parties to arrangement to defraud others can get no relief either 


to rescind or to enforce it. Jhid. 


. Same: Voluntary assignee of one of parti:s to pay debts, can- 


not get such relief. bid, 

Misrepresentations and concealment must influence conduct, 
to furnish ground for relief. Papot, sung. ptnr, vs. S. W. R. 
R. et al., 296. 


. Corporation; inducing one to join in organizing and put in 


money, equity grants relief. Stewart et al. vs. Rutherford, 435. 
** Bad faith’’ in insurance company which authorizes damages, 
and attorney’s fees added in suiton policy. Watertown F. Jns. 
Co. vs. Grehan, 642. (See Cotton States L. Ins. Co. vs. Ed- 


wards, adm’x, 220.) 


. Administration unnevessary, taken for purpose of divesting title 


of heirs, title void. Cowart et al. vs. Young et al., 694. 
In procuring note, left to jury. Auglar vs. Garner, 765. 


See Debtor and Creditor, 5; Partnership, 4; Prescription, 3. 
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GARNISHMENT. 


1. Negotiable note transferred as collateral before due, holder 
protected from garnishment against payee. Long vs. John- 
son, 4. 

2. Interest not stopped by garnishee by tendering money into 
court; must be paidin. Jbid. 

38. Negotiable note transferred; maker garnished in suit against 
payee and answers indebted, but no judgment entered ; trans- 
feree of note sues and recovers; garnishee will be protected. 
Ibid. 

. School-teacher, amounts due to, not exempt. Bates vs. Baies, 
105. 

. Alimony stands on peculiar footing as to garnishment. Ibid. 

. President of domestic corporation must be served with sum- 
mons; not good on subordinate agent, though president 
temporarily absent. Brigham vs. Port Royal and Aug. Riry., 
365. 

7. Expenses of five garnishees, one judgment for, and exception 
to, writ of error not dismissed. Sulter vs. Brooks et al., 401. 

. Expenses of answering summons, judgment for proper; allow- 
ed as costs. Ibid. 


9. Railroad passing through and chartered in two states, garnish- 
ment in one not catch funds due by road in the other state. Wells vs. 
E. T., Va. and Ga. R. R., €48. 


GIFT. See Insurance, 16. 
GOLD. See Insurance, 6. 


GUARDIAN AND WARD. 
1. Settlement after ward becomes of age and with full knowledge, 
binding. Stidham et al. vs. Sims, 187. 

. Limitation as to opening settlements, where fraudulent and 
where not. bid. 

. Application in county where father of minors lived and died, 
and where they were then domiciled, gives court jurisdiction. 
Shorter, gdn., vs. Williams, 539. 

. Same: Jurisdiction not lost by removing minors to Alabama 
and granting letters there. bid. 


HOMESTEAD. 


1. Debt prior to constitution of 1868 not affected by exemption 
thereunder. Davis vs. Dunn, 36. 
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2. Same: §2028 of Code does not apply to such debts. Ibid. 


3. Form of application for exemption of personalty under §2040 of 
the Code, none required. Braswell & Son vs. McDaniel, 319. 


- Section 2040 et seg. of Code adopted by constitution of 1877. 
Ibid. 

. Conversion of exempted property, head of family or wife and 
children may sue for. Ibid. 

3. Same: For use of wife and children, added by amendment. 
Ibid. 

. Trover for exempted property seized and converted, prior de- 
mand unnecessary. Ibid. 

. Whose property sought to be exempted need not be alleged, if 
husband and father applies. Ibid. 

9. Purchase money, rule nisi, rule absolute and execution on 
mortgage, each stating debt to be for, is conclusive. Mce- 
Daniel vs. Westberry, 380. 

. Same: Affidavit that debt is for purchase money, unnecessary. 
Ibid. 

. Sale by commissioner under order of court, order admissible in 
suit against purchaser. Sirmans & Bro. vs. Sirmans, 541. 

2. Regularity or validity of order of sale not attacked by pur- 
chaser. Jbid.. 

3. Set-off claim against head of family or one of beneficiaries, 
purchaser cannot, when sued for purchase money. bid. 

. Exemption sought in land sold at sheriff's sale, purchaser sub- 
rogated to rights of creditor and may urge all objections, 
Tappan Bros. & Co. vs. Hunt, 545. 

. Same: Waiver of homestead set up by purchaser. bid. 

. Bankruptcy, exemption in, stands as homestead against levy 
under prior fi. fa. Collier et al., ex'rs, vs. Simpson et al., 697. 

17. Prior levy not prevent homestead being granted. Ibid. 

18. Attorney’s fees for removing encumbrance from land, home- 
stead not subject for. Ibid. 

19. Warranty of title of homestead sold by husband and wife binds 
both. Amos etux. vs. Cosby, 793. 


20. Application not amended, on certiorari from ordinary’s decision ; 
aliter, on appeal. Robson vs. Walker et al., 823. 

21. Married woman living with husband cannot take homestead 
out of her own property, without showing special grounds 
for. Ibid. 


22. Estate continues till all beneficiaries die or become of age, then 
property reverts. Stepheis, gov’r, vs. Montgomery, 832. 
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23. Not subject to judgment against a beneficiary, on contract since 
1877. Ibid. 


HUSBAND AND WIFE. 


1. Separate estate created by deed in this case. Dunbar & Co. vs. 
Mize et al., adm’rs, 130. 

. Marriage settlements. See Contracts, 7-9. 

3. Injunction to prevent disposition of property claimed by wife, 
grantedon bill also praying for divorce and alimony, when 
proper. Schooler vs. Schooler, 345. 

. Suretyship of wife immaterial, under foreclosure of chattel 
mortgage, unless property is wife’s. Miller et ux. vs. Blitch, 
360. 

. Suretyship of wife appearing on face of foreclosure of mort- 
gage, judgment against her set aside on motion in three 
years. (Jackson, C.J). Dykes vs. McClung, 382 

. On joint criminal trial, wife of one defendant not a competent 
witness for theother. Trowbridge et al. vs. State, 431. (Aliter, 
against other, on separate trial. Whitlow vs. State, 819.) 

, Trust for wife for life vests in her since 1866. Mathews et al. vs. 
Paradise, 523. 

Same: Subject to levy under fi. fa. against wife. Ibid. 

9, Valuable consideration, marriage is. Nally vs. Nally et al., 669. 

. Agreement to change policy of insurance for benefit of wife, 
marriage a consideration for. Ibid. 

. Warranty of title of homestead sold by husband and wife binds 
both. Amos et ux. vs. Cosby, 793. 

2. Fraudulent transfer of ji, fa. to wife to protect husband, fi. fa. 
cannot be enforced by her against him. Shields, ord’y, vs. 
Blanchard, 805. 

3. Marital rights, misappropriation of legacy, etc., not determ- 
ined in this case. Heard vs. Foster, trustee, 830. 

. Judgment determining wife’s rights, though nota party, under 
peculiar facts. Ibid. 

. Boarding house kept by married woman in house belonging to 


her, amount due for board recovered by her in her own name. 
Eiichberg vs. Bandman, 834. 


See Dower; Homestead, 21; Damages, 35, 36. 


ILLEGALITY. 


1. Affidavit of, is pleading, not evidence. Saffold vs. Foster, adm’r, 
751. 


v 74 58 
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. Death of plaintiff in fi. fa. not ground for. bid. 


Payment of judgment set up by. Thompson vs. Mitchell, ex’r, 
797. 


. Go behind judgment, illegality cannot. Inman, Swann & Co. 
vs. Foster, trustee, 829. 

. No judgment, or that it was set aside on motion for new trial, 
good ground. Hamlin vs. Coleman & Newsom, 831. 


(INDICTMENT. See Criminal Law, 1, 3, 36, 67. 


INJUNCTION. 


1, Closing alley, purchaser without notice not enjoined from. 
Kicklighter vs. Rosenthal & Fox, 151. 
Demurrer may be used as cause against grant of injunction, but 
bill not dismissed before return term. Old Hickory Dis. Co. 
et al. vs. Bleyer «t al., 201. 

. Res adjudicata, demurrer is not, by grant of injunction in spite 
of it. Jbid. 

. Action of trover enjoined to keep property in statu quo, when. 
Willingham vs. Hooven, Owens, Rentschler & Co., 233. 

. None before any damage done or threatened. Tift vs. County 
of Dougherty, 340. 

. Wife enjoining husband from interfering with property claimed 
by her on bill also praying for divorce and alimony, when 
proper. Schooler vs. Schooler, 345. 

. Against trespass not granted unless insclvency or other equit- 
able ground shown. Lingo et al. vs. Harris, 368. 

. Municipal authorities trying question of nuisance not enjoined 
from executing judgment. Mayor, etc., cf Americus ts. 
Mitchell, 377. 

9. Discretion as to grant or refusal, where facts contested. Car- 
son vs. Sheldon, 409; Adcock et al. vs. Watts et al., 402; Oliver 
& Co. et al. vs. Victor & Co. etal., 543; Shackelford vs. Twiggs, 
828; Frick & Co. vs. Davis et al., 889. (See No. 17 below.) 


. Judgment at law not enjoined, when. Carson vs. Sheldon, 400. 


. Nuisance from s*werage, continuing and endangering health, 
enjoined. Bu‘ler vs. Mayor, etc., of Thomasville et al., 570. 
. Same: Especially where authorities creating nuisance are the 
only persons who can abate it. bid. 
Irreparable damages, danger of shown in this case. Ibid. 
. Bond required of complainant to respond in damages for con- 
tinuing an injunction, made payable to defendant, who was 
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an agent, sued on by defendant’s principal. Richardson et 
al., ex’rs, vs. Allen, 719. 


15. Bond required of complainant on grant of injunction, action on, 
accrued when bill dismissed. bid. 


16. Same: Measure of recovery on bond. Jbid. 


17. Discretion in refusing, but requiring bond to meet damages. 
Leary & Co. vs. McDonough & Co., 838. 


See Assignments, 17. 
INSOLVENCY. See Equity, 24, 27; Evidence, 52. 


INSURANCE. 


1. Premiums on life policy required to be paid by 12 m., by notice, 
but not by policy, effect discussed. Ala.Gold L. Ins. Co. os, 
Garmany, 51 

. Waiver of strict time of payment of premiums by course of 
dealing. Ibid. 

. Refusal to continue insurance gives right to damages. Ibid. 

Same: Measure of damages is premiums paid, with interest 
Ibid. 

. Refusal to continue, and proceeding to rescind, measure of 
recovery differs. bid. 

. Gold, premiums payable in, some paid in currency with pre- 
mium on gold, effect. of fluctuation of value of gold on re- 
covery for breach by company. bid. 

. Policy assigned as collateral, but returned before ‘breach by 
company, revests without re-assignment. Jbid. 

. Policy providing that, if, after two full years’ premiums had been 
paid, it should be terminated for nen- payment of premiums 
alone, it would be valid for proportional part of face value: 
where so terminated, and-endorsed as valid for two-tenths 
of sum insured, semble, that it became executed, and viola- 
tion of condition as to going into torrid zone would not in- 
validate it. Cotton States Life Insurance Company vs, Ed- 
wards, adm’x, 220. 

9. Promising payment and expressing satisfaction with proofs of 
death after knowledge of violation of condition and discrep- 
ancy as to age, waives objections. Ibid. 

. Agent’s statements in line of his business bind company. bid. 

. Age of deceased, mistake in stating in proof of death, explain- 
able. Tbid. 

- “Bad faith,’’ which authorizes damages and attorney’s fees 
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against company, whatis. Jbid.; Watertown F. Ins. Co. vs. 
Grehan, 642. 
. Fraud, attempt at fraud, or false swearing, condition for avoid- 

ing policy for, means intentional fraud, etc., not a mistake. 
Ibid. 

14. ‘‘Occupied,’’ what premises are, within condition avoiding 
policy for vacancy. Ibid. 

15. Changed beneficiary, power of assured to, under terms of 
policy. Nally vs. Nally et al., 669. 

16. Same: Original beneficiary cannot prevent change. bid. 

17. Same: Formalities may be waived by company. Ibid. 

18. Contract to change beneficiary, marriage is valuable consid- 
eration for. Ibid. 


INTEREST AND USURY. 


1. Garnishee must pay money into court to stop interest; tender 
not sufficient. Long vs. Johnson, 4. 

2. Judgment concludes as to interest; cannot go behind by bill 
in equity. Owen vs. Gibson, 465. 

3. Judgment obtained, and sheriff's sale made under, deed not 
infected with usury, though original debt was so. Ibid. 

4. Concealed usury, whether factor’s contract to allow part of debt 
stated in note to be discharged by delivery of cotton on stor- 
age and commission sale contains, left to jury. Hollis et al. 
vs. Swift & Son, 595. 

5. Usury in original debt not affect security who pays off judg- 
ment. Maples vs. Cox, 701. 

6. Same: Deed to indemnify surety not void for usury in original 
debt reduced to judgment. Jbdid. 


INTERROGATORIES. See Practice in Superior Court, 19; Evi- 
dence, 29, 41. 


JUDGE. 


1. Former assistant of clerk of superior court when indictment 
was found, and then interested in costs, not competent as 
county judge to try case transferred to that court. Cannon 
vs. State, 381. 


JUDGMENTS. 


1, Directory decree to administrator delayed in performance by 
homestead, not within dormant judgment act. Cain, adm’r, 
et al. vs. Farmer, adm’r, et al., 38. 
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. Same: Homestead terminating, administrator compelled to ex- 


ecute decree, by rule. Jbid. 


. Conclusive between parties and privies. Robinson vs. Wilkins, 
47. 
4. Former recovery, plea how submitted to jury. bid. 


5. Name of testator erroneously stated in judgment against exec- 


utor, amended. Mitchell vs. Long, ex’r, 94. 


. On demurrer, how far res adjudicata asto another suit. Green- 


Jield & Brown rs. Vason, trustee, 126. 


- Void for want of jurisdiction to render in vacation, without 


proper ordar, reversed on exception. Dickinson vs. Mann, 
217 
— - 


. Judgment paid off before suit for purchase price of property, 


not ground of defence because it existed at time of sale. But- 
ler & Co. vs. Lawshe, 352. : 


. In ejectment conclusive as to title, unless jury find for plaintiff 


less than the fee. Lamar et al. vs. Knott et al., 379. 


. Facts known, but voluntarily not set up, judgment conclusive 


as to. Ibid. 


. Conclusive that debt was fur purchase money, where rule nisi, 


rule absolute and execution each so state. McDaniel vs. 
Westberry, 380. 


. Enjoined, judgment not, when. Carson vs. Sheldon, 400. 
. Motion to set aside and motion in arrest, compared. Artope 


et al. vs. Barker, 462. 


. Concludes as to usury; cannot go behind, by bill in equity, 


though title involved. Owen vs. Gibson, 465. 


. Land deeded to secure debt, better practice is to file deed and 


obtain special judgment; but it made no difference in this 
case. Ibid. 


3. Scire fucias to revive, brought in court where judgment ren- 


‘18. 
19. 


20, 


21. 


dered, and all parties to judgment must be brought before 
court. Funderburk et al. vs. Smith, 515. 

Collateral security, equity of holder of; though not transferred 
in writing, superior to junior judgment. Smith et al. vs. Jen- 
nings, 551. 

Usury not set up after judgment. Maples vs. Cox, 701. 

Foreign judgment binds parties served. Conley vs. Chapman, 
709. 

Same: Parties not served not bound outside of state. Semble. 
Ibid. . 

Certificate to foreign judgment, what sufficient. Ibid. 
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22. Confessed by attorney, authority to do so how called in ques- 
tion. Saffold vs». Foster, adm’r, 751. 

23. Same: Not questioned after notice, and lapse of time without 
traverse. Ibid. 

24. Binds person notified by defendant to come in and defend, how 
far, in suit by first defendan’ for re-imbursement against 
such party. W.and A. R. R. vs. City of Atlanta, 774. 

25. Payment of, set up by illegality. Thompson vs. Mitchell, ex’r. 
797. 

26. Want of, is good ground of illegality. Hamlin vs. Coleman & 
Newsom, 831. 


JURISDICTION. 


1. Admiralty in U. S. courts; but remedy at common law not 
precluded. Walter vs. Kierstead, 18. 

Bill to settle and quiet title, where non-resident vendors re- 
ceive pay for land and refuse to make deed, brought in 
county where land lies. Harris, trustee, et al. vz. Palmore, 
273. . 

. Venue of bill for specific performance in county of residence of 
substantial defendant. Lowe, ex’r, et al. vs. Mann, 387. (See 
No. 13 below.) 

. Same: Joining as defendants two tenants of real defendant, 
not give jurisdiction in county where land lies. bid. 

. Want of jurisdiction appearing on face of bill, dismissed on de- 
murrer. Ibid. 

. Passes out of superior court when judge signs bill of exceptions, 
Perry vs. Central R. R., 411. 

. Proceeding in rem against land in this state, equity has juris- 
diction, though defendant non-resident. Stewart etal. vs. 
Rutherford, 435. 

Residence of one party in this state, though absent at time, 
shown in this case. bid. 

. Of scire facias to revive judgment is in court where rendered. 
Funderburk et al. vs. Smith, 515. 

Guardianship, application for letters of, made in county where 
father had lived and died and where minors then domiciled, 
gave jurisdiction to ordinary. Shorter, gdn., vs Williams, 539. 

11. Same: Not divested by removing minors to Alabama and ob- 
taining letters there. Ibid. 

12 Railroad chartered in two states, debt due by in one not caught 
by attachment and garnishment in the other. Wells vs. E. 
T., Va. and Ga. R. R., 548. 
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13. Venue of bill to set aside deed is county of residence of sub- 
stantial defendant. Cowart et al. vs. Young et al., 694. (See 
No. 3 above.) 

14. Venue alleged by amendment. Jbid. 

15. Convict sent to penitentiary, venue of suit against, remains in 
county of residence. Barton vs. Barton, 761. 


See Criminal Law, 62. 


JURY AND JURORS. 


1. May draw inferences from facts proved. Castleberry vs. City of 
Atlanta, 164. 

2. Verdict unsigned, returned under agreement to allow jury to 
find verdict, disperse and foreman make return, proper to 
allow him to sign. Averaet al. vs. Tool, McGarrah & Toudee, 
398. 

. Voire dire, only one jury should be put on, at atime. Wilker- 
son vs. State, 398. 

4. Commissioners hold over until successors appointed, though 
term expired. Roby vs. State, 812. 

5. Ordinary is one of commissioners in drawing grand jury; his 
absence not vitiate drawing. Ibid. 

6. Substantial compliance with law as to drawing grand jury suf- 
ficient; technicalities not vitiate indictment. bid. 

7. Relationship of jurors to parties, loose allegations of discovery 
of, not require new trial. Barron et al. vs. State, 833. 


JUSTICES AND JUSTICE COURTS. 
1. Formalities in pleading not required in justice’s court. Shu- 
_ ford vs. Alexander, gdn., 293; Patterson vs. Newton, 366. 
2. Attachment levied and property replevied, may render gene- 


ral judgment; declaration unnecessary. Mayer & Glauber 
vs. Brooks, 526. 


JUSTIFICATION. See Pleadings, 9, 10. 
KIDNAPPING. See Criminal Law, 2, 5. 
LABORER. See Liens, 7, 9-11; Evidence, 55. 
LACHES. See Equity, 18; New Trial, 15, 20. 
LANDLORD AND TENANT. 


1. Ejectment against tenant, binds landlord how far. Williamson 
et al., ex’rs, vs. Heyser, ex’r, 271. 
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- Demand on tenant holding over, before proceeding to dispos- 
sess, alleged and not putin issue, verdict not set aside on 
general ground of being contrary to evidence, although de- 
mand not shown. Mitchell vs. White, 327. 


. Estopped from denying landlord’s title, tenant is. Ibid.; Smith 
et al. vs. Sutton, adm’r, 528. 

. Rents, whether involved in former litigation being contested, 
and there being conflicting evidence, properly left to jury. 
Ibid., 327. 

. Tenancy ceasing, not prevent distress warrant for rent due. 
Tyner vs. Slappey, 364. 

3. Debt to be paid ‘‘ next to rent’’ by agreement with landlord, 
latter receiving more cotton than would pay rent, compelled 
by bill to account to creditor. Johnsonet al. vs. Wallace, 364. 

Lien of landlord for supplies, what affidavit sufficient to fore- 
close. Lawrence vs. Hix & High, 408. 


See Distress Warrant; Trover, 11. 
LARCENY. See Criminal Law, 22, 32, 34, 60, 61; Evidence, 28. 


LAWS. 


1. Amendatory act not void because it described inveigling chil- 
dren and kidnapping us the same. Dowda vs. State, 12. 
. Repeals by implication notfavored. Montgomery, ex’r, et al. vs. 
Board Education, etc., et al., 41. 
. Same: Under constitution of 1877, doubtful if any such repeal. 
Ibid. 


. Construed with others in pari materia. (Hall, J.) Mitchell vs. 
Long, ex’r, 94; Stidham et al. vs. Sims, 187. 

. Limitations on opening settlements of guardian: §§1847 and 
2931 construed together. (Jackson, C. J., dissented). Stid- 
ham et al. vs. Sims, 187. 

. Construed so as to give effect to purpose for which passed. 
Gravett vs. State, 191. 

. Legislation suggested by Supreme Court as to assignee’s pow- 
ers. Fouche, ass’ee, vs. Brower, 251. 

8. Insolvent traders, act to appoint receiver for, strict] y construed 
Knoxville Iron Co. vs Wilkins, Post & Co. et al.,493; Scott vs. 
Jones et al., 762. 

9. Charter of railroad passed by legislature is a publiclaw, Gunn 
vs. Central R. R. et al., 509. 

10. Penalty or remedy provided in statute creating new offense, no 
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other applies. (Jackson, C.J, dissented.) Renfroe et al. 
vs. Colquit!, gov’r, 619. 
11, Construction of law by joint resolution of legislature. Ibid. 
12. Forfeitures not favored in construing law. Jbid. 


13. Prosecution for felony before recovering damages, law requiring, 
repealed by amendment. W. & A. R. R. vs, Meigs, 857. 


See Criminal Law, 11. 


LEGACY. 


1. Assent to legacy of life tenant inures to benefit of remainder- 
men. McGlawn vs. Lowe, 34. 


LEVY AND SALE. 


1. Stock of goods, what sufficient description of, in levy. Gucken- 
heimer & Son vs. Day & Higgs, 1. 
. Ship, part ownership of, subject to levy. Walter vs. Kierstead, 
18. 
. Trust for married woman for life subject to levy under ji. fa. 
against her. Mathews et al., adm’rs, vs. Paradise, 523. 


. Surety taking transfer of fi. fa. extinguishes it as to him; if he 
transfers it, it cannct be levied on his property. Jennings 

vs. Nut. Bk. of Athens et al., 782. 
5. Transfer of fi. fa., purchaser of property levied on obtaining, 
in order to protect, cannot dismiss and levy on other prop- 
erty traded for that protected. Whitaker vs. Pergerson, 820. 


See Judgments, 17; Husband and Wife,12; Vendor and Pur- 
chaser, 16. 


LICENSE. See Corporations, 14. 


LIENS. 


1. Of attorneys for fees on property, for reducing claims against 
it. Fry et al. vs. Calder et al., 7. 

2. Notice to purchaser, what amounts to. bid. 

3. Contractor almost completing work before death of owner and 
completing shortly afterwards by agreement with adminis- 
trator, may record lien. Boynton, adm’r, et al. vs. Westbrook, 
68. 

4, Contractor’s lien foreclosed, paid from proceeds of property in 
hands of administrator, before claim of widow on account of 
trust funds. Ibid. 
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- Removed from property sold before bringing suit for purchase 
price, lien furnishes no ground of defence to suit. Butler 
& Co. vs. Lawshe, 352. ° 


6. Judgment lien waived as to property sold, vendee obtaining 
good title cannot defend against suit for purchase money, on 
account of. Ibid. 


'. Demand on general superintendent of company and refusal to 
pay, sufficient in foreclosure of laborer’s lien. Hobbs vs. 
Georgia Lumber, etc., Co., 371. 

Landlord’s lien for supplies, what affidavit sufficient to fore- 
close. Lawrence vs. Hix & High, 408. 
Laborer’s lien inferior to distress warrant levied before work 
completed. Hight vs. Fleming et al., 592. 
10. Laborer’s lien, what included in, completion of contract, etc. 
Hart vs. Hirsch, 799. 
11. Laborer’s lien pending on counter-affidavit is mesne process, 
and discharged by bankruptcy. Cosgrave vs. Mitchell et al., 
ex’rs, 824, 


LIMITATIONS, STATUTE OF. 


1, Directory decree not within dormant judgment act. Cain et al. 
vs. Farmer, adm’r, et al., 38. 


. Set aside probate of will, motion to, barred in three years. Speer 
et al., ex’78, vs. Speer, 179. 

. Settlements of guardians and wards, limitation on opening, 
where fraudulent and where not. Stidham et al. vs. Sims, 
187. 


. Acknowledgment of debt in cross-bill, bringing creditor before 
court, takes it out of statuté. McMillan, ex’rs, vs. Toombs, 
536. 

. Mutual accounts which prevent statute from running, defined 
and discussed. Gunn vs. Gunn, 555. 


LUNATIC. See Dimages, 31 


MALICIOUS PROSECUTION. 


1. Right of action accrues when prosecution ends. Printup Bros. 
& Co. vs. Smith et al., surv’rs., 157. 


MALICIOUS SUIT. 


1, Right of action accrues when suit ended, except in seizures of 
personalty. Printup & Co., Bros. vs. Smith et al., surv’rs, 157. 
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MANDAMUS. See Taz, 8. 


MARITIME LAW. 


1. Jurisdiction in U. S. courts, not prevent attachment in state 
court. Walter vs. Kierstead, 18. 

2. Ship-owners are tenants in common, and interest of owner is 
subject to levy. Ibid. 


MARRIAGE SETTLEMENTS. See Contracts, 7-9. 


MASTER AND SERVANT. 


1. Safe tools, railroad must furnish to employés. Central R. R. 
vs. Haslett, 59. 

2. Knowingly using defective tool prevents recovery, though un- 
der orders of superior employé. Ibid. 


See Non-suit, 5; Railroads, 2-4, 8. 


MESNE PROFITS. See Ejectment, 5,6; Dower, 2, 5. 


MINES AND MINING. See Ejectment, 9. 
MINORS. See Contracts, 12, 13. 
MONEY RULE. See Contracts, 6. 


MORTGAGE. 


1. Affidavit that defendant did not owe amount foreclosed for, 
finding that $2.00 less was due, effect of. AJiller et ux. vs. 
Blitch, 360. 

2. Mortgage made before debt due, good. bid. 

3. Foreclosure for amount of note given for debt sufficient, with- 
out setting out account on which founded. bid. 

. Debt not due when term of court began, but falling due during 
term, rule nisi may be taken returnable to next term, if 

’ served in time. Hart vst Altmeyer & Co., 367. 

. Rule absolute taken before end of term to which rule nisi re- 
turned. Ibid. 

. Record of mortgage in Alabama not sufficient to admit it in 
evidence here without proof. Baskin vs. Vernon, 370. 

. Purchase money, rule nisi, rule absolute and execution each 
alleging debt to be for, is conclusive. McDaniel vs. West- 
berry, 380. 
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8. Service of rule nisi to foreclose mortgage on land must be per- 
sonal or by publication. Dykes vs. McClung, 382. 

9. Same: Service by leaving copy at residence not sufficient. 
Ibid. 

10. Foreclosure showing on its face that wife was surety for hus- 
band, set aside on motion in three years. (Jackson, C. J.) 
Ibid. 

11. Executed same day, mortgages generally have equal liens. 
Coleman & Co. vs. Carhart, sung. ptnr., et al., 392. 

12. Same: Exception where facts indicate intention to give prefer- 
ence. Ibid. 

13. Same: Intention to give preference, what sufficient to show. 
Thid. 

. Affidavit to foreclose chattel mortgage attached to it, not void 
because it does not state it is attached. Bosworth & Jossey 
vs. Matthews, 822. ; 

15. Same: Annexing affidavit, requirement is directory. Ibid. 


MUNICIPAL CORPORATIONS. 
1. Tax property of railroads used in their business, cannot. City 
of Atlanta vs. Ga. Pacific Rwy., 16. 
2. Shade trees on sidewalk belong to, and may be removed in 
grading. Castleberry vs. City of Atlanta, 164. 
3. Liquor retailed without license, city cannot fissue fi. fa. us for 
tax. Lingo et al. vs. Harris, 368. 
Same: Levy of such tax fi. fa. on homestead of offender was a 
trespass. Ibid. 
. Water-works flooding land, suit against city for. Carroll vs. 
City of Atlanta, 386. 


. Water-works not exempt from taxation in this case. Athens 
City Water-works Co. vs. Mayor, etc., of Athens, 413. 


. Street-walkers prohibited from loitering on sfreets at night, con- 
stitutional. Braddy vs. City of Milledgeville, 516. 


. Trial before mayor and appeal to council, mayor not. presiding 
on appeal may aidin prosecution. Ibid. 


. Sewers being laid through private property, endangering health, 
enjoined. Butler vs. Mayor, etc., of Thomasville et al., 570. 


. Private property, power to take for laying sewers, city has none, 
unless expressly conferred. Ibid. 


. Railroad cannot run through street without express authority. 
City Council of Aug. vs. Port Royal and Aug. Rwy., 658, 
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12. Bill-boards of licensed bill-posters torn down wrongfully, dam- 
ages awarded. City of Atlanta vs. Dooly, surv’r, 702. 


See Injunction, 8. 
MURDER. See Criminal Law, 8-10, 57. 


NE EXEAT. 


1. Bond in lieu of writ, what proper to require. Old Hickory Dis. 
Co. et al. vs. Bleyer et al., 201. 


2, Discharged by dismissal of bill. Ibid. 
3. Granted when. JTJbid. 


4. Verification of application ‘‘ to best of knowledge and belief,”’ 
insufficient. bid. 


NEGLIGENCE. 
1. Failing to read assignment under which sale made, though 


shown to purchaser, is gross negligence and affects with no- 
tice of defects. Crittenden Bros. vs. Coleman & Co. et al , 331. 


2. Peculiarly a question for jury. Redding vs. E. T., Va. and Ga. 
R. R., 385; Bruns. and W. R. R. vs. Hoover, 426. 


3. In injuries from railroads, presumption against company, bur- 
den of proof, defences, etc. See Railroads. 


. Contributory negligence and apportionment of damages for 
jury. Bruns. and W. R. R. vs. Hoover, 426; W. and A. R. 
R. vs. Abbott, 851. (See No. 8 below.) 


5. Avoid consequences of negligence by ordinary care, if injured 
party could, no recovery. Jbid.; Tift vs. Jones, 469. 


. Ordinary care required of proprietor of toll-bridge to keep in 
safe condition. Jhid., 469. 

7. Fire caused by spark from engine, what shows negligence. 
Geo. R. R. vs Lawrence, 534. . 

. Contributory negligence, law of applies when, and when not. 
Tift vs. Jones, 469; Bruns. and W. R. R. vs. Hoover, 426; 
W. and A. R. R. vs. Meigs, 857; Western and A. R. R. vs. 
Bloomingdale, 604. 

9. Mutual negligence by city and railroad as to failure to repair 

street, city being sued for injury, cannot recover over against 
railroad. W.and A. R. R. vs. City of Atlanta, 774. 


See Non-suit, 5; Railroads. 


NEGROES. See Criminal Law, 1. 
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NEW TRIAL. 


1. Newly discovered evidence, as ground for. Central Railroad 
vs. Haslett, 59: County of Macon vs. Chapman, 107; Huni e; 
al vs. Dunn et al., 120; Parker vs. State, 836; Hines vs. Beers, 
839. 

2. Discretion as to granting or refusing on conflicting evidence. 
Central Railroad vs. Smith, 112; Dunbar & Co. vs. Mize et al., 
adm'rs, 130; Claflin & Co. vs. Duncan, Johnson & Co., 348; 
Hazzard vs. Mayor, etc., of Savannah, 377 (second grant of 
new trial); Isbell vs. Stillwell, 387; Irwin et al. vs.. McNight, 
393; Story & Bro. vs. Walker; Murray vs. Purdy, 397; Avera 
et al. vs. Tool, McGarrah & Toudee , 398; Elsinger, adm’r, vs. 
Beytagh et al , 399; Terry vs. Bank of Americus, 400; Galliher 
os. Smith et al., 402; Wilcox, Gibbs & Co. vs. Aaron; Gay vs. 
Parker, 407; Whiteley vs. Alston et al., 409; Wilkins, rec’r, ts. 
Geo. Iron Wks. et al., 532; Gamble vs. Central Railroad, 586; 
Geo. Railroad vs. Williams, 723; Central Railroad vs. Crosby, 
737; Hart vs. Hirsch, 799; Codone vs. State, 813; Parker vs. 
State, 836; Hines vs. Beers, 839; Partridge, ad m’r, vs. Brown; 
Cockburn vs. Walker; Jackson vs. State, 841; Ethridge vs. 
State, 842; Milner vs. State, 843; W. & A. Railroad vs. Abbott, 
851; (See Nos. 5 and 9 below.) 

. Reasons for ruling not cause reversal ; judgment alone reviewed, 
Central Railroad vs. Smith, 112; Hazzard vs. Mayor, etc., of 
Savannah, 377. 

. Misleading charge beneficial to movant, not cause new trial. 
Ibid. 

. Discretion, rule of does not apply when ruling is on question of 
law. Hiller vs. Howell, 174. 

. Motion not determined in vacation except at time ordered in 
term, unlessthen continued. Dickinson vs. Mann, 217. 

- Motion, when respondent should move to dismiss in court be- 
low. Jbid. 

. Counter-showing may be made to motion. Cotton States L. Ins. 
Co. vs. Edwards, adm’ x, 220. 

. After third verdict, not granted unless some error of law. Pa- 
pot, sung. ptnr., vs. S. W. R. R. et al., 296. 

. Time of hearing fixed, judge notifying both sides of change of 
time unless objection made, and none made, motion not dis- 
missed. Braswell & Son vs. McDaniel, 319. 

. Vacation, motion made in, under ex parte order allowing, bad. 
Brower vs. Cothran, next friend, et al., 383. 

Same: Erroneous opinion of counsel and court that this could 
be done, not make motion good. Ibid. 
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13. Motion presented in term, allowed filed with brief at next 
term, under facts of this case. Isbell vs. Stillwell, 387. 

14. No final approval of motion, refusal to grant not cause reversal 
Blackwell vs State, 403. 

15. Same: Statement in rule nist that judge would approve ‘so 
much thereof as the court thinks proper,’’ not sufficient. 
Ibid. . 

16. Filing brief of evidence, failure as to, not cause dismissal when. 
Georgia Refg. Co. vs. Augusta Oil Co., 497. 

17. Lac%es, effect of, on motion to dismiss. Ibid. 

18. Accepting terms of grant of new trial waives ground for dis- 
missing motion. bid. 

19. Continue hearing of motion set in vacation, judge may, by order 
passed in another county, where he is holding court. Gam- 
ble vs. Central R. R., 586. 

20. Approval of brief, judge passing until hearing, without laches 
of movant, no dismissal. Ibid. 

. Term ended by judge remaining away, motion made after, dis- 
missed. Norrie & Johnson vs. McCollough, 602. 

2. Write off part of recovery of damages, pending motion for new 
trial, right of plaintiff to. Central R. R. vs. Crosby, 737. 

. All rulings complained of should be included in motion or ex- 
cepted to at the time. Horne vs. Guiser Mfg. Co., 790. 

. Brief of evidence not approved and filed in term or within time 
agreed on in vacation, motion dismissed. Rich vs. State, 811. 

5. Brief of evidence not in record, grounds affected by, not consid 
ered. Roby vs. State, 812. 

. Appoint time in vacation for hearing, on failure of judge to, as 
agreed, motion stands for next term; error to dismiss. 
Damnman Bros. & Co. vs. Armstrong, 836. 

. Motion for, necessary in order to review verdict. W. & A. 
R. R. vs. Meigs, 857. 


NON-SUIT. 


1. Trust, nature of, and cestwis que trust not shown, in proceeding 
to subject at law, non-suit granted. Greenfield & Brown vs. 
Vason, trustee, 126. 

2. Ruling on motion announced, but before judgment signed or 
entered, plaintiff may dismiss. Jbid. 

. Defective pleadings ground for dismissal, not non-suit. bid. 
. In trover, where no title or possession shown. Baskin vs. Ver- 
non, 370. 
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Negligence involved, no non-suit except in clear case and with 
no conflicting evidence. Redding vs. E. T., Va. and Ga. 
R. R., 385. 

Recovery impossible without illegal testimony admitted over 
objection, non-suit proper. Central R. R. vs. Whitehead et 
al., 441. 

Elect count in declaration or suffer non-suit, no error to refuse 
to require plaintiff toin this case. Geo. Rfg. Co. vs. Aug. Oil 
Co., 497. 


. Not granted, if any evidence to sustain recovery. Sproull, 


adm’r, vs Seay, 676. 
Properly refused in this case. Cityof Atlanta vs. Dooly, surv’r, 
702. 


See Practice in Supreme Court, 28. 


NOTARY. See Officers, 1-3. 


NOTICE. 


. Of attorney’s lienon property, what amounts to. Fry et al. vs. 


Calder etal., 7. 


- Putting on inquiry is notice of what inquiry would develop. 


Hunt et al. vs. Dunn et al., 120; Claflin & Co. vs. Duncan, 
Johnson & Co., 348. 


. Of fraud in title, prevents prescription. Jbid., 120; Cowart et al. 


vs. Young et al., 694. 


. Of alley, by description of lot in deed as bounded by alley. 


cicklighter vs. Rosenthal & Fox, 161. 


. Of fraud in title, general assertion that there is no title does 


not give. Ratteree, adm’r, vs. Conley, 153, 


- Toagent, is notice to principal, when. Papot, svng. ptnr., vs. S. 


W. R. R. et al., 296. 


. Failing t> read assignment before purchasing under it, though 


shown to them, charges purchaser with notice of defects in 
title. Crittenden Bros. vs. Coleman & Co. et al., 231. 


. Equity of holder of collateral security, immaterial whether 


subsequent judgment creditor had notice of, or not. Smith 
et al. vs. Jennings, 551. 


- Notoriety of fact in neighborhood admissible on question of 


notice. Kuglar vs. Garner, 765. 

Notice to party claimed to be ultimately liable, to come in and 
defend suit, effect of in suit by first de:endant for reimburse- 
ment. W.&. A. R. R. vs. City of Atlanta, 774. 
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NUISANCE. 


1. Municipal authorities trying question of nuisance, not enjoined 
from executing judgment when rendered. Mayor, etc., of 
Americus vs. Mitchell, 377. 


2. Continuing and endangering health, enjoined. Butler vs. May- 
or, etc., of Thomasville et al., 570. 


OFFICERS. 


1. Commercial notaries are public officers, and hold till successors 
are appointed. Smith & Bondurant vs. Meador, 416. 


bo 


. Commercial notary attesting affidavit in good faith after term 
of appointment expired, is officer de facts, and act not void. 
Ibid. 

3. De facto officers, recognition of acts founded on public policy. 

Ibid. 


4. “By virtue of ”’ office, what money is received. Renfroe et al. 
vs. Colquitt, gov’r, 618. 


5. Jury commissioners hold over until successors appointed. 
Roby vs. State, 812. 


6. Ordinary is one of board of commissioners. Ibid. 
See State, 1-4; County Matters, 5, 6. 


ORDINARY. See Jury and Jurors, 5; Certiorari, 7. 


PARENT AND CHILD. See Criminal Law, 5, 15, 16,19; Year’s 
Support, 3, 4. 


PARTIES. 


1. Heirs properly sue as reversioners in this case. Carr et al. vs 
Geo. R. R., 73. 


. Preferred creditors proper parties to bill attacking preferences 
in assignment as fraudulent. Ocd Hickory Dis. Co. et al. vs. 
Bleyer et al., 201. 


3. Homestead property taken and converted, head of family or 
wife and children may bring trover. Braswell & Son vs. Me- 
Daniel, 319. 


4. Same: Useof wife and children may be added by amendment. 
Ibid. 


bo 


5. New parties made in equity to recover fund paid out under void 
assignment or to contest for fund in court. Crittenden Bros. 
vs. Coleman & Co. et al., 331. 
6. Cestui que trust named in bill, consent decree taken in his fa- 
v 75-59 
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vor in own name and in favor of executors, and latter realiz- 
ing money, estopped from denying that he was party to bill. 
Atkinson, ex’r, v8. McDonald, 350. 

7. Corporation is proper party to bill for being defrauded into 
joining in it and advancing money. Stewart et al. vs. liuther- 
ford, 435. 

8. Scire facias to revive judgment, all parties to latter must be 
brought before court. Funderburk et al. vs. Smith, 515. 

9. Agent not necessary party to suit against principal for whom 
he acted. Sproull, adm’r, vs. Seay, 676. 

10. Refusal to allow parties made so as to settle all equities, error. 
Crittenden Bros. vs. Coleman & Co. et al., 803. 


See Altorney and Client, 5; Ejectment, 5. 


PARTNERSHIP. 


1. ‘Conceal themselves,”’ sufficient allegation in affidavit to ob- 
tain attachment against firm, without alleging that members 
do. Guckenheimer & Son vs. Day & Higgs, 1. 

. Sale of partner’s interest with agreement of new firm to assume 
debts of old, discussed. Morris vs. Marqueze & Varney, 86. 


. Incoming partner, what n-cessary to render liab‘e for debts of 
old firm. Ibid. 


. Fraud in obtaining new partner to assume debts, known to 
creditor, would release former. Ibid. 

Note in renewal of debt of former firm, when within business 
of new firm. Jbid, 

Note of partners, one not discharged by paying amount to other, 
who claimed to be agent of payee. Nelson vs. Tumlin et al., 
171. 

Agency for payee not shown by possession of note by one part- 
ner. Ibid. 

Suretyship of one partner for other, unknown to payee, not set 
up to defeat recovery on note. Ibid. 

Subpeena prayed against firm, but issued against and served on 
individual partners, sufficient. Gillett Bros. vs. Walter et al., 
291. 

Note payable to S. P. S. & Co. sued on by S. P. 8. without en- 
dorsement, where he did business in firm name. Smith vs. 
Hanie et al., 324. 

. Railroad has no power to form partnership with individual to 
run boat line. Gunn vs. Central R. R. et al., 509. 
Same: Railroad not liable for torts of firm. Ibid. 
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13. Death of one partner occurring pending suit for tort, action pro- 
ceeds in name of survivor. City of Atlanta vs. Dooly, surviv- 
or, 702. 

14. Foreign judgment binds partners served. Conley vs. Chapman, 
709. 


PAYMENT. See Promissory Notes, 12; Illegality, 3. 


PLEADINGS. 


1. Declaration in attachment, what sufficiently identifies attach- 
ment. Guckenheimer & Son vs. Day & Higgs, 1. 
Defective, dismissal, not non-suit, proper. Greenfield & Brown 
vs. Vason, trustee, 126. 
. Plea contradicting written contract demurrable. Hiller vs. 
Howell, 174. 
- Real, personal and mixed actions, distinction between abol- 
ished. Austell vs. Swann et al., ex’rs, 278. 
. In justice’s court, formalities not required. Shuford vs. Alex- 
ande:, gdn.; Patterson vs. Newton, 366. 
3. Replication to plea of set-off unnecessary, in order to show 
that set-off was paid. Jbid., 366. 
. Trust estate, pleadings to subject, defective, cured by judg- 
ment Artope et.al. vs. Barker, 462. 
. Justification in action for negligent tort, what is not sufficient. 
Ch» pman, next friend, vs. At. & W. P. Railroad, 547; Geo R. 
R. vs. William-, 723; Central Railroad vs. Crosby, 737. 
9. Justification, what necessary to constitute plea of. Ibid.; Phelps 
vs. Thurman, 837. 
10. Construed most strongly against pleader. Renfroe et al. vs. Col- 
quitt, gov’r, 618. 
11. Are notevidence. W. &. A. Railroad vs. Meigs, 858. 


PORT ROYAL AND AUGUSTA RAILWAY. See Railroads, 6, 31.. 
POSSESSION. See Vendor and Purchaser, 16. 
POWERS. See Corporations, 14; Railroads, 31, 36. 


PRACTICE IN SUPERIOR COURT. 


1. Opening case by stating what expected to be proved, not error. . 
Dowda vs. State, 12. 

2. Remark of judge in ruling child competent witness after ex- 
amination, not error. Marshall vs. State, 26. 
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. Former recovery, plea should be submitted to jury. Robinson 
vs. Wilkins, 47. 

Same: Dismissing case not reversed, where no conflict as to 
former recovery. Ibid. 

Remarks of counsel outside of evidence checked at once and 
not continued, no new trial for. Castleberry vs. City of At- 
lanta, 164. 

. Re-charge asked by jury on single point, not necessary to re- 

peat entire charge. Gravett vs. State, 191. 

. Injunction, on application for, demurrer heard but not conclu- 

sively determined. Old Hickory Dis. Co. et al. vs. Blyer et al., 

201. 

. Ne exeat, practice as to. Ibid. 

. Demurrer to bill not determined before return term. bid. 


Hearing of motion for new trial in vacation limited to time and 
place set by order, unless continued. Dickinson vs. Mann, 217. 


. Leading questions asked and contents of writing proved by 
parol, defendant’s counsel being voluntarily absent, no 
ground for new trial. Cotton States L. Ins. Co. vs. Edwards, 
adm’x, 220. 

. Leading questions in discretion of court. hid. 


. Issues under distress warrant and proceeding to dispossess ten- 
ant holding over are separate, and should not be tried to- 
gether; if done by consent noexception. Mitchell vs. White, 
327. 

. Rule nisi to foreclose mortgage taken at term of court, though 
debt fell due after it began. Hart vs. Altmeyer & Co., 367. 


. Rule absolute on mortgage before end of term to which rule nisi 
returned. Ibid. 


. Verdict returned unsigned, after agreement to allow jury to 
make verdict and disperse, proper to have foreman sign. 
Averact al. vs. Tool, McGarrah & Toudee, 898. 

Votre dire, only one juror should be put on, ata time. Wilker- 
son vs. State, 398, 


. Demurrer and cross-bill filed to bill in equity, former sustained, 
carries out cross-bill also. Johnamsen vs. Tarver, Cashin & 
Co., 402. 


. Interrogatories returned by express and sent back for re-execu- 
tion, answers should have been left «f file; attorney cannot 
keep and refuse to show to adversary. Kibbee & Martin, in 
re, 403. 

. Re-charging jury in absence of counsel during recess, error. 
Bryant & Locket! vs. Simmons, 405. 
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. Cross-bill in equity bringing in third party, consent decree be- 
tween original parties would not affect him, but case would 
stand for trial as to him. McMillan, ex’r, vs. Toombs, 536. 


. Open and conclude, improper denial of right to, works reversal. 
Chapman, next friend, vs. At. & W. P. R. R., 547 ; Phelps vs. 
Thurman, 837. 

. Cross-examination of witness should not be restricted. Gam- 
ble vs. Central R. R., 556. 

. Adjourn court from day to day for two days, clerk cannot, ex- 
cept where judge detained by unavoidable accident. Norrie 
& Johnson vs. McCollough, 602. 

. Interrogatories lost after return, established on motion instanter. 
Central R. R. vs. Wolff, 664. 

. Equitable plea praying relief filed, plaintiff cannot dismiss case 
in vacation. Frierson vs. Alexander, 666. 

. Write off part of damages recovered, right of plaintiff to, pend- 
ing motion for new trial. Central R. R. vs. Crosby, 737. 

. Confession of judgment by attorney, authority to make, how 
attacked. Saffold vs. Foster, adm’r, 751. 

29, Adjourn court hy order in vacation, judge may on account of 
tornado. Allen vs. State, 769. 

- ““Unavoidable cause”? for adjournment, judge determines. 

Ibid. 


31. Sign order, judge need not, if he signs minutes. Ibid. 

. Notice to defend suit given by party sued to party claimed to 
be ultimately liable, effect of in suit for re-imbursement by 
original defendant. W. @ A. R. R. vs. City of Atlanta, 774. 

3. Repel evidence, not duty of judge to, without objection. 
Codone vs. State, 813. 

. Indictment returned into court by bailiff of grand jury, suffi- 

cient. Davis vs. State, 869. 


See New Trial. 


PRACTICE 1N SUPREME COURT. 


1. Service of bill of exceptions made by any person and shown 
by affidavit, good. Walter vs. Kierstead, 18. 

2. Ground of motion not verified, not considered. Marshall vs. 
State, 25; Green vs. State, 373; McAlister vs. State, 394; 
Blackwell vs. State, 403. 

3. Record contains no motion for new tiial, and case cannot be 


intelligently ruled without it, dismissed. Davis vs. Dunn, 
36. 
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. Give directions to case and terminate litigation, power of Su- 
preme Court to. Robinson vs. Wilkins, 47. 

. Directions given tocourt below. Ala. Gold L. Ins. Co. vs. Gar- 
many, °1; Amos et ux. vs. Cosby, 793; Wright vs. Damish, $28; 
Barron et al. vs. State, 833. 

. Grounds abandoned, not considered. Central R. R. vs. Haslett, 
59. 

. Agreed order of argument furnishes no ground for exception. 
Ibid. 

. Two judges presiding differing, works affirmance. Mitchell vs. 
Long, ex’r, 94. 

. Error in one’s favor n»t cause reversal. Central R. R. vs. Smith, 
112. 

. Served with bill of exceptions, state must be, where real con- 
testant, and attorney general appears, though not party to 
record. Simpson & Ledbetter vs. Mathis, sheriff, 115. 

. Error without injury not cause reversal. Hiller vs. Howell, 174; 
Papot, song. ptnr., vs. S. W. R. R. et al., 296; Cunnon vs. 
State, 381; Willingham vs. Veal, 755 (admitting evidence) ; 
Horne vs. Guiser Mfg. Co., 790 (same). 

. Judgment granting a new trial at a time in vacation other than 
that set by order, reversed on exception. Dickinson vs. 
Mann, 217. 

. Void judgments which may be excepted to, and cases in which 
motion to dismiss should have been made below, considered. 
Ibid. 

. Legislation suggested by court. Fouche, ass’ee, vs. Brower, 251. 
. Damages awarded for frivolous exception. Williamson et al., 
ex’rs, v8. Heyser, ex’r, 271; Patterson vs. Newton, 366; Hick- 
man, ex’r, vs. Hickman et al., 401. 

. Ground of objection to evidence must be stated. Smith vs. 
Hanie et al., 324; Jennings vs. Nat. Bk., ete., et al., 7532; Ful- 
ler vs. Smith, 835; Hart vs. Slade & Etheridge, 840; Hatcher 
vs. Bowen, 840. 

. Review and reverse former ruling, two judges cannot. County 
of Gwinnelt vs. Dunn, 358. 

. Two conflicting rulings, which controls. Ibid. 


. Notice of motion to dismiss writ of error necessary. Miller et 
ux. vs. Blitch, 360. 
. Dismissal and affirmance, effect the same. Ibid. 


. Damages for frivolous exception denied, when. Hart vs. Alt- 
meyer & Co., 367. 
. Withdraw bill of exceptions and transcript of record, to have 
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clerk certify correctly, permission granted to, before circuit 
reached. Coleman & Co. vs. Carhart, song. ptnr., et al., 392. 


. Garnishees, expenses of answering by several, allowed in one 
judgment, may be excepted to in one bill of exceptions. 
Sulter vs. Brooks et al., 401. 


. Attorney keeping answers to interrogatories and refusing to 
show to adversary, order to exhibit is interlocutory, and not 
ground for direct exception. Kibbee & Martin, in re., 408. 


. Pendente lite, exceptions to errors in rulings during trial, filed 
pending motion for new trial by other side, are not. Renfroe 
& Wynne, 406. 

. Same: Such rulings how reviewed. Ibid. 

. Bill of exceptions stating that certiorari was sustained on spe- 
cial ground, but order in record being general, latter controls. 
Worthington vs. W. & A. Railroad, 408. 

. Assignment of error, what sufficiently specific and what not. 
Mayor, etc., of Brunswick vs. Mocre, ex’x; Hall et al. vs. Huff 
et al., 409: Reynolds, ass’ee vs. Simpson & Ledbetter, 454; Rog- 
ers vs. Rogers, 598 (charge containing several points; also 
error assigned in decree) ; Frierson vs. Alexander, 666 (ruling 
on demurrer); Willingham vs. Veal, 755 (on refusal of non- 
suit); Smith, trustee, vs. Frost, 842. 

. Service of bill of exceptions on resident defendant and entry 
of non est inrentus as to non-resident not sufficient. Trayn- 
ham & Ray vs. Brown, 410. 

. Costs must be paid before argument by brief, if no pauper affi- 
davit; otherwise case dismissed. Harris vs. Harrold, John- 
son & Co., 410. 

. Service acknowledgéd on bill of exceptions after filing, case 
dismissed. Thomas vs. Reppard & Walter; Cohen vs. Thig- 
pen, 410. 

. Signing bill of exceptions exhausts judge’s power; cannot re- 
certify because of miscarriage of express, preventing service 
intime. Perry vs. Central Railroad, 411. 


3. Solicitor general must be served with bill of exceptions in case 


carried up from county court by certiorari. McColers vs. State, 
411. 

. Erasure of material part of bill of exceptions, without any note 
by judge or statement that it was made before signing, works 
dismissal. Poppellvs. Thigpen, 412. 

. Bill of exceptions dated ‘‘March term, 1884,’’ of court, which 
adjourned March 12, acknowledgment of service on April 8, 
too late. Harper vs. Burks, 412. 





INDEX. 


. Complicated calculations to show error in amount of verdict, 
this court will not make. Reynolds, ass’ee, vs. Simpson & Led- 
better, 454, 

37. Point outside of the record, this court will not decide, on re- 
quest. Gunn vs. Central Railroad et al., 509. 

38. Motion to dismiss not made after argument on merits begun. 
Scott vs. Jones et al., 762. 

39. Motion for new trial should contain all rulings complained of, 
or exception should be made at the time; other rulings not 
brought up on final bill of exceptions. Horne vs. Guiser 
Mfg. Co., 799. 

40. Brief of evidence not in record, grounds affected by not con- 
sidered. Roby vs. State, 812. 

41. Costs, who shall pay, determined by Supreme Court in this 
case. Wright vs. Damish, 828. 

42. Service of bill of exceptions acknowledged for E. and wife “ et 
al.’’ not sufficient, where suit was. by B. for use of EF. and 
wife et al. Brantley et al., adm’rs et el. vs. Brookins, ord’y, for 
use, 843. 

Verdict not reviewed as contrary to law and evidence, unless 
motion for new trialmade. W. & A. Railroad vs. Meigs, 857. 


See Criminal Law, 35. 


PRESCRIPTION. 


1. Forged or fraudulent title, with notice, furnishes no ground for 
prescription. Hunt et al. vs. Dunn et al., 120. 

2. Notice, bad title taken with, furnishes no basis for prescription. 
Ibid ; Cowart et al. vs. Young et al., 694. 

8. Tacked, possession originating in fraud cannot be, to one sub- 
sequently acquired. Jbid., 120. 


PRESUMPTIONS. 
1. Errors will be corrected on second trial. Stidham et al. vs. 
Sims, 187. 


2. Negligence presumed, when injury by railroad shown. Bruns. 
& W. R. R. vs. Hoover, 431. 


3. Mutuality of accounts shown, presumed to continue through 
entire account. Gunn vs. Gunn, 555, 


PRINCIPAL AND AGENT. 


1, Attachment sued out and bond given by agent. Guckenheimer 
& Son vs. Day & Higgs, 1. 
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2. Agency of one debtor to collect from another not shown by 
statements offormer. Nelson vs. Tumlin et al., 171. 
8. Agency to collect not shown by possession of note by one of 
makers. Ibid. 
4. Sayings of agent within line of his business bind principal. 
Cotton States L. Ins. Co. vs. Edwards, adm’x, 220. 
. Knowledge of agent acquired in business of principal is knowl- 
edge of latter. Papot, sung. ptnr., vs. 8. W. R. BR. et al., 296. 
. Mutual agent of companies whose condition was to be inves- 
tigated and of company investigating, knowledge of, is not 
knowledge of latter company. Ibid. 
. Tax fi. fa. for tax On lot, good, though issued against agent of 
owner. Hight vs, Fleming et al., 592. 
. Agent not necessary party to suit against principal for whom 
he acted. Sproull, adm’r, vs. Seay, 676. 
. Bond required in injunction case made payable to agent of real 
party in interest, sued on by latter. Richardson et al., ex’rs, 
vs. Allen, 719. 


See Liens, 7. 


PRINCIPAL AND SURETY. 


1. Suretyship indicated by ‘‘S. C.’ after signature. Long vs. 
Johnson, 4. 

2. Suretyship of one partner for other in joint note, unknown to 
payee, not set up to defeat recovery. Nelson vs. Tumlin et 
al., 171. 

3. Incomplete tender by principal rejected by creditor, not release 
surety. Hiller vs. Howell, 174. 

. Wife’s suretyship for husband immaterial, under foreclosure 
of chattel mortgage, unless property is wife’s. Jiller et uz. 
vs. Blitch, 360. 

. Wife’s suretyship for husband appearing on face of foreclosure 
of mortgage, jadgment set aside on motion in three years. 
(Jackson, C. J.) Dykes vs. McClung, 382. 

3. Contract to sell on commission and pay over proceeds ‘‘ within 

days,’’ means within a reasonable time or time agreed 
on; taking notes and mortgage for proceeds not release 
sureties. Hawkins et al. vs. Gibson, Son & Co., 405. 

- Whether principal debtor or surety for another to whom goods 
furnishe, how determined. Reynolds, ass’ce, ts. Simpson 
& Ledbetter, 454. 


. Parol contract of suretyship not binding. Ibid. 
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. Treasurer’s bond, sureties on, not liable for interest illegally 
received, by treasurer for use of state’s funds. (Jackson, C. 
J., dissenting.) Renfroe et al. vs. Colquitt, gov’r, 618. 

. Usury in original debt reduced to judgment and paid off by 
surety, not affect deed to indemnify surety. Maples vs. Cox, 
701. 

. Injunction, bond for damages required on grant of, made pay- 
able to defendant, who was agent of real party in interest, 
sureties bound for damage to latter. Kichardsonet al.,ex’rs, 
vs. Allen, 720. 

12. Fi. fa. paid off by surety and transferred to him is extinguished 
as tohim. Jennings vs. Nat. Bk. of Athens ct al., 782. 

13. Same: Transferred by surety, fi. fa. cannot be levied on his 
property. did. 


See Trover, 7. 


PROCESS. 
1. No direction, amendable, and judgment not void. (Hall, J.; 
contra, Blandford, J). Mitchell vs. Long, ex’r, 94. 
2. Void process, if not issued as prescribed, provision properly 
omitted from Code. (Hall, J). Ibid. 
. Void process, not amendable, meaning of provision. (Hall, J.) 
Ibid. 
. Waived by appearance and pleading to merits. Saffold os. 
Foster, trustee, 751. 


. Same: Entry of ‘“‘answer’’ on docket and permitting confes- 
sion of judgment waives. bid. 


PROMISSORY NOTES. 
1. Real ownership not in plaintiff, point how raised by plea. Long 
vs. Johnson, 4. 


2. Collateral security, negotiable note transferred as, before duc, 
protected from garnishment against payee. Ibid. 


. Securityship indicated by “S. C,’’ after signature. Ibid. 


. Endorser of note containing waiver of protest, bound by it. 
Woodward vs. Lowry, 148. 


. Payment by one maker of firm note to other maker and 
partner, who claimed to be agent of payee, does not relieve 
former. Nelson vs. Tumlin et al., 171. 


i. Possession of note of partners by one of them not show agency 
to collect from other. Ibid. 

. Suretyship of one partner for other, unknown to payee, not set 
up to deleat recovery. Ibid. 
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8. Note payable to 8. P. S. & Co., sued on by S. P. S. without 
endorsement, where he did business in firm name. Smith vs. 
Hanie et al., 324. 

9. Payment of one note with another, or whether latter was mere 
memorandum without consideration, left to jury. Terry ts. 
Bank of Americus, 400. 

10. Of administrator for farm supplies binds estate when. Bright- 
well ct al. vs. Jordan, 486. 

11. Collateral security, unendorsed note and security deed depos- 
ited as, not subject to subsequent judgment. Smith et al. vs. 

Jennings, 551. 

12. Over-payment directed to be applied to one of several notes 
recouped in suit on that note; if no direction, no recoup- 
ment, unless entire debt overpaid. Thompson vs. Mitchell, 
ex’r, 797. 


PURCHASE MONEY. See Attachment, 16, 17; Trover, 10 


RAILROADS. 


1. Tax property used in business, municipal corporations cannot. 
City of Atlanta vs. Ga. Pacific Rwy., 16. 

. Safe tools, duty to furnish to employé. Central R. R. vs. Has- 
lett, 59. 

3. Defective tool knowingly used, though under orders of superior 
employé, prevents recovery. Ibid. 

. Brakeman not necessarily required to know fitness of brake 
for use, in absence of proof. Ibid. 

. Trade fixture,’’ depot when removable as, from land held 
under deed with conditional reversion. Carr et al. vs. Geo. 
R. R., 73. 

- Port Royal and Augusta Railway is a domestic corporation. 
Brigham vs. Port Royal and Aug. Rwy., 365. 

. Obstructing railroads, penalty for, includes street railroads. 
Price vs. State, 378. 

. Car-coupler killed through his own carelessness, no recovery 
for. Littlejohn vs. Central R. R., 396. . 

. Name of defendant road misstated, amended. Johnson vs. 
Central R. R., 397. 

. Presumption of negligence against railroad, where killing or 
injury shown. Bruns. & West. R. R. 1s. Hoover, 426; Mac. & 
Aug. R. R. vs. Newell, 809; W. & A. R. R. vs. Abbott, 851. 

- Defences open to railroad to rebut this presumption. Ibid. 
(See No. 50 beiow ) 
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. Road crossing, failure to give signals and check train at, shows 
negligence. Jbid. (See Nos. 28, 41 and 53 below.) 

- Negligence, contributory negligence and apportioning damages, 
is for jury. Ibid. 

. Avoided consequences by use of ordinary care, evidence did 
not show that deceased could have, in this case. Ibid. (See 
26 below.) 

. Lease of road where injury happened by road sued, alleged by 
amendment. Central R. R. vs. Whitehead et al., 441. 

. Lessee, what service on sufficient. bid. 

- Control and operation of road where injury done, by defendant, 
sufficient to allege, without stating lease. Ibid. 

. Lease, fact of, shown by parol, though contract in writing. 
(Hall, J., dissenting). Ibid. 


9. Landing passengers at point of destination, duty as to, dis- 


cussed. Ibid. 


20. Extraordinary care towards passengers required. Central R. 


R. vs. Whitehead et al., 441. 
. Run steamboat line, power of railroad to, discussed. Gunn vs. 
Central Railroad et al., 509. 


2. Partnership, corporation has no power to form, unless expressly 
given. Ibid. 

. Steamboat line run by railroad an1 natural company as a firm’ 
railroad not liable for torts of. Ibid. 


. Fire caused by spark from engine, liability for, discussed. Geo. 
R. R. vs. Lawrence, 534. 

. Chartered in two states, debt due by road in one not caught by 
garnishment in the other. Wells vs. E. T., Va.& Ga. R. R., 
548. 

. Avoided consequences by use of ordinary care, where party in- 
jured could have, no recovery. Western & At. R. R. vs 
Bloomingdale, 604; W. & A. R. R. vs. Abbott, 851. (See No, 
14 above.) 

. Doubtful in this case whose engine inflicted injury. Ibid. 


28. Road crossing, law as to, when inapplicable. Jbid. (See Nos. 


12, 41, 46, 47 and 53.) 

. Contributory negligence, law of, when applicable, and when 
not. Jbid.; W. & A. R. R. vs. Abbott, 851; W. & A. R. R. 
vs. Meigs, 857. 

. Foreign company purchasing domestic road, under power con- 
ferred by charter, becomes domestic company. Angier et al. 
vs. E. T., Va. and Ga. R. R. et al., 634. 
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Power to run road from state line ‘‘to’’ a city, not authorize 
subsequent construction through city to join another road. 
City Council of Aug. vs. Port Royal and Aug. Rwy., 638. 


. Connect with other railroads, power to, not include right to 
run through incorporated city. vid. 

General act to incorporate railroads and ‘ regulate same,’’ can- 
not include regulation of railroads already incorporated. Jbid. 

. Power to run from one city to another and to connect with any 

other road, does not include power to connect in initial city. 

Ibid. 

. Authority to city to allow railroads to connect on such terms as 
agreed on, was discretionary. Ibid. 

Same: Estop city from claiming connection unauthorized, what 
will. Ibid. 

. Discriminating against goods brought over certain line, dam- 

ages recovered by shipper. Logan & Co. vs. Central R. R., 

684. 

. Duty as tu forwarding goods without discrimination. did. 

‘Connecting line ’”’ as to through shipments defined. Ibid. 

. Lessee is common carrier over leased line. bid. 

. Road crossings, failure to comply with law as to, shown, though 

injury occurred beyond crossing. (Hall, J., dissenting.) 

Geo. R. R. vs. Williams, 723. (See Nos. 12, 28 and 53.) 

- Rule for train hand to be at end of car when running backwards, 

admissible. Jbid. 

. Negligence of railroad alleged, is equivalent to negligence of 

employés of. Central R. R. vs. Crosby, 737. 

. Carlisle mortality tables admissible in suit for homicide. Ibid. 

. Engineer’s duty as to leaving engine or remaining on it when 

collision impending, discussed. Ibid. 

. Road crossing, laws as to keeping in repair, applies to streets 
in cities. W.& A. R. R. vs. City of Atlanta, 774. 

Street crossing track not kept in repair, railroad is liable over 
to city for amount recovered by injured person. bid. 

. Same. Defences open to railroad. Ibid. 


9. Same: Mutual fault of city and road, no recovery for by city. 


Ibid 

. Presumption of negligence arising from injury by train fully 
rebutted, verdict for plaintiff contrary to law. Mac.and Aug. 
R. RK. vs. Newell, 809. (See No. 11 above.) 

Pain and suffering, damages recovered for, in suit against rail- 
road. W.& A. R. R. vs. Abbott, 851. 
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52. Walking on tracks of railroad at place of injury, custom of pub- 
lic as to, admissible. W. & A. R. R. vs. Meigs, 857. 


. Street crossing, ordinance of city as to duty of road at, admis- 
sible, though injury beyond crossing. bid. 


. Trespasser on track, liability of road for injury to, not limited 
to wanton or malicious injury. Jbid. (See Nos. 12, 28 and 
41.) . 


5. Prosecution not necessary before suit for injury. Ibid. 


See Evidence, 40, 42; Non-suit, 5; Damages, 17, 18, 29, 30, 
32-36. 


RAPE. See Criminal Law, 20. 


RECEIVER. 
1. Assignee under assignment for creditors failing to act, receiver 
appointed. Fouche, ass’ee vs. Brower, 251. 


2. Power of such receiver same as that of assignee, Ibid. 


3. Bank charter forfeited, receiver appointed, not same as re- 
ceiver to succeed assignee. Ibid. 


4. Compensation of, fixed by master, on exception, left to jury. 
Wilkins, rec’r, vs. Geo. Jron Wks. et al:, 532. 

5. Assignment attacked as fraudulent, injunction and receiver to 
protect assets, may be granted. Oliver & Co. et al. vs. Victor 
& Co. et al., 548. 


RECORD. See Evidence, 44. 


RECOUPMENT. See Promissory Notes, 12. 


REMAINDERS. See Estates, 5, 7, 8. 
REMOVAL OF CAUSES. See United States Courts, 2-5. 


RES ADJUDICATA. 


1. By former ruling of Supreme Court. Montgomery, ex’r, et al. 
vs. Board Education, etc., et al., 41; Brower vs. Cothran, 
next friend, et ul., 383: Carroll vs. City of Atlanta, 386; Story 
& Bro. vs. Waller, 397 ; Hawkins et al. vs. Gibson, Son & Co., 
405; Heard vs. Foster, trustee, 830. 


2. Former judgment binds parties and privies. Robinson vs. Wilk- 
ins, 47. 
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3. Demurrer sustained because no cause of action, how far con- 
clusive. Greenfield & Brownvs Vason, trustee, 126. 

4. Demurrer urged against grant of injunction not concluded by 
grant. Old Hickory Dis. Co. et al. vs. Bleyer et al., 201. 

5. Whether rents involved in former litigation being disputed, 
and there being conflicting evidence, left to jury. Mitchell 
vs. White, 327. 

. Judgment in ejectment conclusive as to title, unless jury find 

for plaintiff less than the fee. Lamar et al. vs. Knott et al., 
379. 

7. Facts known, but voluntarily not set up, concluded by judg’ 
ment. vid. 


RES GEST. See Evidence, 24. 
RESTITUTION. See Trover, 6. 
REVERSION. See Estates, 1, 8. 


hICHMOND COUNTY. 


1. Edneational system. Montgomery, ex’r et al. vs. Board Ed- 
ucation, etc., etal., 41. 


RIOT. See Criminal Law, 58, 59. 


ROADS AND BRIDGES. 


1, No bond taken of contractor for county bridge, still no recovery, 
if damage to property could have been prevented by ordinary 
care. County of Macon vs. Chipman, 107. 

. Proceedings to condemn property for public road and erecting 
free bridge, irregularity not appear in this case. Tift vs. 
County of Dougherty, 340. 

. Commissioners may employ counsel, and not disqualified by 
same. Ibid. 

. Condemnation for road purposes not enjoined, if proper com- 
pensation paid. Ibid. 

- County not liable for damages from neglect to repair bridge, 
except when. County of Gwinnett vs. Dunn, 358. 

. Ordinary care to keep toll-bridge in order, required. Tift vs. 
Jones, 469. 

. Warning of condition of bridge not necessary, where traveler 
saw it. Ibid. 

. Taking toll to cross and re-cross not authorize traveler to re- 
cross when warned of danger. bid. 

v 75-59 
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See Railroads, 12, 28, 4!, 46, 47, 53. 


ROBBERY. See Criminal Law, 22. 


SALES. 


1. Delivery and receipt of property, telling drayman where to de- 
posit and his depositing there, amounts to. Butler & Co. 
vs. Lawshe, 352. (See Nos. 8 and 11 below.) 

. Judgment outstanding at time of sale, but paid off since, not 
prevent suit for price of property sold. Ibid. 

3. Sale of iron press by pound, to be weighed, contract was exec- 
utory ; aliter, if price fixed and delivery perfect. bid. 

. Executed sale, statute of frauds not apply to. Ibid. 

. Lien of judgment agreed to be waived on property sold, vendee 
obtaining clear title cannot complain of. bid. 

. Failure to deliver goods, what is measure of damages. Wrenn, 
Whitehurst & Co. vs. Deveney, Hood & Co., 421. 

. Refusal to take goods, what is measure of damages. Geo. Rfg. 
Co. vs. Aug. Oil Co., 497. 

- Delivery, what amounts to. Jbid. (See Nos. 1 and 11.) 

. Acceptance, what amounts to. Ibid. 

. Administrator’s sale, purchaser failing to comply with bid, 
remedy against. Sprovll, adm’r, vs. Seay, 676. 

. Delivery may be dispensed with by parties. Willingham vs. 
Veal, 785. 

. Execution levied on goods not give vendee right to avoid sale, 
when. Ibid. 

3. Assessors to fix price if not agreed on, is not agreement to arbi- 
trate. Ibid. 

. Trover for goods sold with title retained as security, what is 
measure of damages. Horne vs. Geiser Mfg. Co., 790. 


See Vendor and Purchaser. 


SERVICE. 


1. Non-resident served by publication. Funderburk et al. vs. 
Smith, 515. 


See Practice in Supreme Court, 1, 10, 29, 31, 33, 35, 42. 
SET-OFF. See Homestead, 13; Trover, 8; Promissory Notes, 12. 


SEWERS. Sce Municipal Corporations, 9. 
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SHELLY’S CASE, RULE IN. See Estates, 3. 
SPECIFIC PERFORMANCE. See Equity, 6, 16. 
STABBING. See Criminal Law, 24, 25. 


STATE. 


1. Treasurer illegally receiving money for use of state’s funds, 
securities on bond not liable for amount received. (Jackson, 
C. J.. dissenting.) Renfroe et al. vs. Colquitt, gov’r, 618. 

2. Penalty fixed by statute is only remedy for such use. (Jack- 
son, C. J., dissenting.) Ibid. 

3. Interest taken by treasurer for use of state’s funds, legislative 
construction by resolution as to. Ibid. 

4, Same: Prohibition of such use by statute. Ibid. 


See Practice in Supreme Court, 10. 


STATUTE OF FRAUDS. See Principal and Surety, 7, 8; Contracts, 
28. 


STATUTE OF LIMITATIONS. See Limitations, Statute of.* 


STOCK AND STOCKHOLDERS. 


1. All stockholders not sued by all creditors because certain of 
latter were defrauded by some of former. Fouche, ass’ee, vs. 
Brower, 251. 


See Corporations. 


STREETS AND ALLEYS. 


1. Notice of claim of alley by deed describing lot as bounded by 
extends only to end of lot. Kicklighter vs. Rosenthal & Fox. 
151. 
. Purchaser without notice not enjoined from closingalley. Ibid. 
3. Shade-trees on sidewalk belong to city, and may be removed in 
grading. Castleberry vs. City of Atlanta, 164. 
. Grading street, enhancement of value considered in suit for 
damages. Ibid. 
. Railroads bound to keep in repair crossings of streets over~ 
tracks. W.& A.R.R vs. City of Atlanta, 774. 
. Keep streets in repair, duty of city to. Ibid. 
. Railroad failing to keep street crossing in repair, is liable over ° 
to city for recovery by party injured. Ibid. 
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SUBROGATION. See Homestead, 14, 15. 
SUNDAY. See Criminal Law, 11, 12. 


TAX. 


- Railroad property used in its business, not subject to tax by 
municipal corporations. City of Atlanta vs. Geo. Pacific 
Rwy., 16. 

2. On dower lands, not apportioned between dowress and rever- 
sioner. Austell vs. Swann et al., ex’rs, 278. 

. Liquor retailed without license, city cannot issue fi. fa. as for 
tax. Lingo et al. vs. Harris, 368. 

. Exempted from taxation, no property can be, except that men- 
tioned in constitution. Athens City Water Wks. Co. vs. 
Mayor, etc., of Athens, 413. 

. Water-works not exempt in this case. bid. 

. Collector is authorized to issue fi. fa. for unpaid liquor tax. 
Hight vs. Fl-ming et al., 592. 

. Agent, fi. fa. issued against, for taxes on lot from which fund in 

, dispute arises, good. Ibid. 

. Mandamus not granted to compel levy of tax to pay contested 
claim for iron doors, cells, etc., for jail. Cabaniss vs. Hill, 
ord’y, 845. 


See Richmond County, 1. 


‘TENANTS IN COMMON. See Maritime Law, 2; Equity, 19. 


TENDER. 


1, What necessary to make equivalent to performance. Hiller vs. 
Howell, 174. 

2. Infant not obliged to offer to return property received before 
suing for that parted with under his contract. Shuford vs. 
Alexander, gdn., 293. 

. Unnecessary, where vendor states that he cannot comply with 
contract. Irwin vs. Askew, 581. 


THOMASVILLE. See Municipal Corporations, 10. 


TIPPLING HOUSE. See Criminal Law, 11,12. 


TITLE. 


1, Equitable title to unindorsed note and deed deposited as col- 
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lateral, superior to subsequent judgment against depositor. 
Smith et al. vs. Jennings, 551. 


See Administrators and Executors, 18; Interest and Usury, 6. 


TORTS. See Railroads, 23; Pleadings 9,10; County Matters, 3. 7. 
TREASURER. See State, 1-4. 


TRESPASS. 


1. Not enjoined, unless insolvency or other equitable ground 
shown. Lingo et al. vs. Harris, 368, 

2. City issuing fi. fa. against one retailing liquor without license 
and levying on homestead, is a trespasser. Ibid. 


See Damages, 3. 


TROVER. 


1. Verdicts in, right of election as to by plaintiff. Willingham vs. 
Hooven, Owens, Rentschler & Co., 233. 

- Money verdict does not dispossess defendant but fixes superior 
lien on property. Ibid. 

- Exempted property converted, head of family or wife and chil- 
dren may sue for. Braswell & Son vs. McDaniel, 319. 

- Demand and refusal before bringing suit unnecessary when. 
Ibid. 

. Exempted property taken and converted, trover lies. Ibid. 

. Restitution, dismissal of bail trover suit by plaintiff, after ob- 
taining possession of property under bond, amounts to judg- 
ment of. Glover et al. vs. Gore et al., 680. 

. Same: Estopped from contesting title till property restored, 
plaintiff and his sureties are. Ibid. 

. Same: Set-off to suit on bond, matters involving title cannot 
be. Ibid. 

. Expense of caring for property remaining in hands of officer is 
part of costs; aliter, where party gives bond and takes pos- 
session. Ibid. 

. Sale with title retained as security, measure of damages in 
trover by vendor is purchase money due, with interest. 
Horne vs. Guiser Mfg. Co., 790. 

. Landlord and tenant dividing crop, claim for advances not 
afterwards enforced by trover. Hughes vs. Stewart, 827. 


See Non-suit, 4. 





TRUSTS AND TRUSTEES. 


1. Subject trust estate for necessaries furnished to cestuis que trust, 
at law, what necessary to allege and prove. Greenfield & 
Brown vs. Vason, trustee, 126. 

2. Trust for life with contingent remainder over, under will in 
this case. Gaboury, next friend, vs. McGovern, ex’r, 133. 

. Opened to let in children born, trust subject to be. Ibid. 

. Executor made trustee dying, his executor holds in trust. 
Ibid. 

. Executed when. JTbid. 

. Hold estate at interest until beneficiary should become of age 
or marry, trustee required to, if latter marries while a minor, 
trustee may pay over money, but compromise with benefi- 
ciary not good. Stidham et al. vs. Sims, 187. 

7. Limitation as to opening settlements with trustee. bid. 

8. Pleadings to subject trust estate irregular, if amendable, 
cured by judgment. Artope et al. vs. Barker, 462. 

9. Contracts of trustees, how far binding on estates; and excep- 
tions under peculiar facts. Brightwell et al. vs. Jordan, 486. 

10. Trust for married woman for life vests life estate in her since 
1866, and is subject to levy. Mathews et al., adm’r, vs. Para- 
dise, 522, 

11. Estopped from denying title of cestui que trust, trustee is. 
Smith et al. vs. Sutton, adm’r, 528. 


12. To pay debt created by deed from debtor to his surety, enforced 
in equity by creditor. Jennings vs. National Bank of Athens 
et al., 782. 


See Liens, 4. 
ULTRA VIRES. See Corporations, 10, 11. 


UNITED STATES COURTS. 


1. Admiralty jurisdiction in; but not preclude remedy by attach- 
ment in state court. Walter vs. Kierstead, 18. 

2. Removal of cause from state court, approval of bond is equal 
to judgment of. Angier et al. vs. E. T., Va. & Ga. R. R. 
et al., 634. 


3. Removal, petition and record must show right of. Ibid. 


4. Foreign company purchasing domestic railroad under power 
granted in charter, becomes domestic company and cannot 
remove cause. Ibid. 
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5. Foreign corporation joined with domestic corporation, but sep- 
arate trial not possible, no removal. Ibid. 


USURY. See Interest and Usury. 


VENDOR AND PURCHASER. 


1. Repudiate contract but keep property, purchaser cannot. Wil- 
lingham vs. Hooven, Owens, Rentschler & Co., 233. 

2. Assignment void, purchasers from assignee cannot set up that 
he was agent for assignors. Crittenden Bros. vs. Coleman & 
Co. et al., 331. 

8. Void assignment shown to purchasers, but they failing to read 
it, they are charged with notice. Jbid. 

4. Measure of damages where vendor fails to deliver goods. 
Wrenn, Whitehurst & Co. vs. Deveney, Hood & Co., 422. 

5. Measure of damages where purchaser refuses to receive goods. 
Geo. Rfg. Co. vs. Aug Oil Co., 497. 

6. Whether property is up to standard is for jury. Ibid. 

7. Burden of showing property not up to standard, is on vendee 
refusing to take. Jbid. 

8. Acceptance, testing, making no objection and exercising acts 
of ownership over goods, amounts to. Ibid. 

9. Delivery, what amounts to. Jbid. (See Butler & Co. vs. Law- 
she, 352.) 

10. After delivery, and sale of part of goods, too late to rescind 
contract. IJbid. 

11. Breach of contract by vendor of land, damages recovered, 
though nothing had been paid. Jrwin vs. Askew, 582. 

12. Same: Measure of damages for such breach. Ibid. 

13. Measure of damages in trover by vendor to recover goods sold 
with title retained as security. Horne vs. Guiser Mfg. Co., 790. 

14. Warranty, recovery on, for amount expended by vendee in re- 
moving lien. Amos et ux. vs. Cosby, 793. 

15. Husband and wife selling homestead and warranting, both 
liable on warranty. Amos et ux. vs. Cosby, 793. 

16. Possession by vendee after rescinding sale and obtaining judg- 
ment for amount paid, is held under vendor, and vendee 
cannot resist purchaser under older fi. fa. being put in pos- 
session. Latimer vs. Tumlin et al., 835. . 


See Sales; Contracts. 6, 


VENUE. See Jurisdiction. 
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VERDICT. 


1. Consequences of, jury have nothing to do with. Marshall vs. 
State, 26. 

2. Inferences from facts, jury may make in reaching verdict. Cas- 
tleberry vs. City of Atlanta, 164. 

3. Contrary to law and evidence in this case. Nelson vs. Tumlin 
et al., 171; Speer et al., ex’rs, vs. Speer, 1/9; Weaver vs. State, 
376; Mac. & Aug. Railroad vs. Newell, 809. 

4. In trover, election as to, by plaintiff. Willingham vs. Hooven, 
Owens, Rentschler & Co., 233. 

5. In trover, verdict for money, does not dispossess defendant, but 
fixes superior lien on property. Ibid. 

6. Not contrary to law and evidence, in these cases. McAlister 
vs. State, 394; Wilson vs. Dunnegan, 399; Hill vs. State, 400. 
(See also New Trial, 2. 


7. Demanded by evidence, in these cases. Littlejohn vs. Central 
Railroad, 396; Shields, ord’y, vs. Blanchard, 805. 

8. Medium verdict between extremes of evidence sustained. Mur- 
ray vs. Purdy, 397. 

9. Returned unsigned by foreman, agreement being to allow jury 


to find verdict, disperse and foreman make return, proper to 
allow it signed. Avera et al.vs. Tooi, McGarrah & Toudee, 398. 

10. Writing off part of recovery for homicide by railroad, right of 
plaintiff to, pending motion for new trial. (Jackson, C. J., 
dissented.) Central Railroad vs. Crosby. 737. 

11. Reasonable intendment to be given to. Horne vs. Guiser Mfg. 
Co., 790. 

12. Excess above correct amount directed written off. Amos et uz. 
v8. Cosby, 793. 

13. Construed by pleadings and history of case. Inman, Swann & 
Co. vs. Foster, trustee, 829. 

14. ‘Lawful riot,’”’ verdict of, equivalent to not guilty. Barron 
et al. vs. State, 833. 

15. Not reviewed as contrary to law and evidence unless motion 
for new trial made. W. & A. Railroad vs. Meigs, £57. 


WAGES. See Garnishment, 4. 


WAIVER. 


1, Endorser bound by waiver of protest, etc.,in face of note. 
Woodward vs. Lowry, 148. 
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2. Of forfeiture of insurance policy, expressing satisfaction with 
proofs of death and promising to pay, is. Cotton States L. 
Ins. Co. v8. Edwards, adm’x, 220. 

3. Of homestead set up by purchaser under ji. fa., by subrogation 
to creditor. Tappan Bros. & Co. vs. Hunt, 545. 

4, Process waived by appearance and pleading to merits. Saffold 
vs. Foster, adm’r, 751. 

5. Same: Entry of ‘‘answer’”’ on docket and allowing confession 
of judgment waives process. Ibid. 


WARRANTY. 


1. Incumbrance on land sold, amount necessary to relieve, recov- 
ered from warrantor. Amos et ux. vs. Cosby, 793. 

2. Homestead sold and warranted by husband and wife, both 
liable on warranty. Ibid. 


WATER COURSES. See Ejectment, 8; Damages, 24-28. 


WILLS. 


1. Construed. Gaboury, next friend, vs. McGovern, ex’r, 133; 
Mathews et al., adm’rs, vs. Paradise, 523; Heard vs. Foster, 


trustee, 830. 

2. Established by evidence in this case. Speer et al., ex’rs, vs. 
Speer, 179. 

3. Probate, will offered for, and caveat filed, onus on propounder. 
Freeman, ex’r, vs. Hamilton et al., 317. 

4, Same: Onus, what sufficient to shift. Ibid. 

5. Deed and will distinguished. Youngblood et al. vs. Youngblood, 
adm’r, 614. 


WITNESS. 


. Remark of judge in ruling child competent, not cause reversal. 
Marshall vs. State, 26. 

2. Privilege not to criminate self by showing that female witness 
had an illegitimate child. Gravett vs. State, 191. 

3. Defendant to trover suit by administrator, incompetent to testify 
to gift to him by decedent of property sued for. Elsinger, 
adm'’r, vs. Beytagh et al., 399. 

4. Wife of one defendant not competent to testify for other, on 

joint criminal trial. Trowbridge et al. vs. State, 431. (Aliter 

on separate trial.) Whitlow vs. State, 819. 


—s 
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. Agent with whom dealings were had, being alive, other party 
not disqualified by death of principal. Brightwell et al. rs. 
Jordan, 486. 


6. Dead, other party to transaction being, cashier of bank incom- 
petent. Planters’, etc., Bk. vs. Neel, rec’r, 576. (See Nos. 3 
and 5 above.) 


7. Same: Competent to explain whole transaction, when other 
party introduces his sayings or writings. Ibid. 


8. Cross-examination should not be restricted. Gamble vs. Cen- 
tral R. R., 586. 


9. Expert, person need not be, to show value of property. Central 
R. R. vs. Wolff, 664. 


WORDS AND PHRASES. 


1. ‘‘ Trade fixtures,’’ what are, and when removable. Carr et al. 
vs. Geo. R. R., 73. 

2. ‘* Lawful issue,’’ when words of purchase. Gaboury, next friend, 
vs. McGovern, ex’r, 133. 

3. “‘ Heirs,”’ in marriage settlement, how construed. Brown et 
al, vs. Ransey, 210. 

. * Heirs ’’ mean children, if so intended. Ibid. 

. Bad faith ’’ in insurance company, which authorizes fiinding 
damages and attorneys’ fees. Co‘ton States L. Ins. Co. vs. 
Edwards, adm’x, 220; Watertown F’. Ins. Co. vs. Grehan, 642. 

“Owner, agent or lessee’’ includes general superintendent of 
company. Hobbs vs. Georgia Lumber, etc., Co., 371. 

. ‘* Railroads” includes street railroads, in statute prohibiting 
obstructing. Price vs. State, 378. 

. “General countenance ’’ of case bad. Cunnon vs. State, 381. 

. ‘Christian or surname ”’ mistated in suit amendable, includes 
corporate name. Johnson vs. Central Railroad, 397. 

. ‘Any place where the same may be stored,” in law against 
cotton stealing. Moseley vs. State, 404. 

. ‘* Present heirs ’’ equivalent to children. Chess-Carley Co. vs. 
Purtell et al., 467. 

‘* Other indebtedness ’”’ construed. Turner et al., ex'rs, es. Berry 
et al., 481. . 

. “Filing ’”’ of bill, what is. Knoxville Iron Co. vs. Wilkins, Post 
& Co. et al., 493. 

‘*Not to be sold from her” in devise to married woman. 
Mathews et al ts. Paradise, 523. 
. “Mutual accounts,’”’ what are. Gunn vs. Gunn, 555, 
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3. “*Damnum absque injuria,’’ not apply to breach of contract of 
sale. Irwin vs. Askew, 581. 

. “By virtue of’ office, what money is received. Renfroe et al. 
vs. Colquitt, gou’r, 618. 

. ‘Connecting line’’ of railroadsdefined. Logan & Co. vs. Cen- 
tral Railrvad, 684. 

. ‘*Person’’ in statute as to year’s support includes both sexes. 
Brown, adm’r, vs. Hemphill, gdn., 795. 

. “Dwelling-house,’’ what is, though not occupied. Harrison 
vs. State, 801. 

. “Dwelling-house’’ of head oi family, house may be, though 
owned by wife. Ibid. 

. * Annexed,”’ affidavit to foreclose chattel mortgage is suffi- 
ciently, when. Bosworth & Jossey vs. Matthews, 822. 

. “See debt paid,’’ promise to, equivalent to promise to pay. 
Maddox vs. Pietce, $38. 


YEAR’S SUPPORT. 


1. Dowress, right of, to income from lands from date of husband’s 
death not prevented by year’s support. Austell vs. Swann 
et al., ex’rs, 278. 

2. Widow entitled to year’s support, though no minor children. 
Stewart vs. Stewart, 355. 

3. Estate not over $500.00, all set apart ; and order of ordinary to 
that effect proper. Ibid. 

4. Land set apart vests in minor children on death of mother in 
possession ; not subject to sale by her administrator. Dick- 
erson, adm’r, vs. Nash, agent, 357. 

5. Widow leaving minor child, latter entitled to year’s support. 
Brown adm’r vs. Hemphill, gdn., 795. 





